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COCAINE  AND  FEDERAL  SENTENCING  POLICY 


THURSDAY,  JUNE  29,  1995 

House  of  Representatives, 

Subcommittee  on  Crime, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  Bill  McCollum  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Bill  McCollum,  Steven  Schiff,  Fred 
Heineman,  Ed  Bryant  of  Tennessee,  Steve  Chabot,  Robert  C.  Scott, 
Melvin  L.  Watt,  and  Sheila  Jackson  Lee. 

Also  present:  Representatives  John  Conyers,  Jr.,  and  Charles  B. 
Rangel. 

Staff  present:  Paul  J.  McNulty,  chief  counsel;  Glenn  R.  Schmitt, 
counsel;  Dan  Bryant,  assistant  counsel;  Aerin  D.  Dunkle,  research 
assistant;  and  Martina  Hone,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  McCOLLUM 

Mr.  McCollum.  I  am  going  to  call  the  Subcommittee  on  Crime 
to  order  this  morning  and  welcome  you. 

We  have  had  a  rather  late  night  session,  so  I  don't  know  how 
many  of  my  colleagues  will  be  here  in  a  prompt  fashion  this  morn- 
ing. I  saw  one  a  moment  ago.  To  the  degree  that  we  don't  have 
wider  participation  at  the  moment,  I  apologize,  but  we  have  been 
in  session  and  just  got  out.  We  will  be  out  for  quite  a  while  and 
should  be  able  to  conduct  a  relatively  uninterrupted  hearing  for 
several  hours  this  morning,  so  that  is  good. 

Mr.  Watt.  Mr.  Chairman,  may  I  be  recognized? 

Mr.  McCollum.  Certainly  you  may  be  recognized. 

Mr.  Watt. 

Mr.  Watt.  Mr.  Chairman,  some  of  us  have  not  been  home  since 
yesterday.  We  are  still  wearing  the  same  clothes  that  we  had  on 
yesterday. 

Mr.  McCollum.  If  you  would  yield,  I  happen  to  be  in  one  of 
those  same  positions. 

Mr.  Watt.  Then  you  hopefully  will  empathize  and  understand 
what  I  am  about  to  say  and  the  sentiments  I  am  about  to  express. 

I  think  we  would  be  doing  this  subject  a  disservice  and  ourselves 
a  disservice  to  proceed  with  this  hearing  on  this  important  issue 
under  the  circumstances.  Either  we  are  going  to  have  to  hold  our 
arms  down  tight  or  open  the  windows  or  go  home.  At  a  minimum, 
I  would  hope  that  we  would  consider  delaying  this  hearing  for  long 

(1) 


enough  for  those  of  us  who  need  to  go  home  and  change  clothes  and 
take  a  shower  to  be  able  to  do  that. 

Mr.  McCoLLUM.  Mr.  Watt,  if  you  would  yield  back  to  me,  I  would 
express  the  sentiment  that  I  would  like  to  be  able  to  do  the  same 
as  you,  but  we  have  already  started  this  hearing  half  an  hour  late. 
We  have  a  number  of  witnesses  who  have  come  some  distance  for 
this  purpose;  it  is  not  just  a  question  of  having  somebody  from 
downtown  today.  We  have  to  balance  the  consideration  of  all  peti- 
tions involved. 

We  will  be  as  generous  as  we  can  with  the  time.  We  will  be  here 
for  several  panels  today,  not  just  one,  but  I  believe  that  Members 
are  going  to  have  to  find  ways  to  accommodate  the  schedule  today 
since  we  have  a  full  schedule  and  seven  of  the  nine  witnesses  are 
from  out  of  town.  I  suspect  those  out-of-town  witnesses  may  have 
plane  schedules  later.  We  will  be  giving  it  our  best  today. 

We  have  three  members  of  the  subcommittee  here  besides  the 
chairman,  and  I  have  had  several  say  they  want  to  be  here.  I  am 
sure  they  will  be  here  in  a  few  minutes.  The  chairman  may  at 
some  point,  if  he  finds  an  appropriate  representative,  take  a  break 
during  the  process.  I  believe  that  we  need  to  proceed,  plus  we  are 
under  some  time  constraints  because  the  Sentencing  Commission 
has  given  us  its  decision,  and  if  we  do  not  take  any  action  their 
decision  will  become  effective. 

I  think  we  must,  in  light  of  our  hearing  schedule  in  July,  proceed 
with  this  hearing  today. 

Mr.  Watt.  Perhaps  I  could  suggest  that  we  open  the  windows 
and  let  in  some  fresh  air. 

Mr.  McCoLLUM.  We  will  have  to  live  with  each  other.  We  are 
probably  far  enough  removed  from  the  audience.  I  would  like  to 
continue  with  the  statement,  and  understanding  the  Members'  con- 
cern about  it. 

This  morning  we  examine  the  issue  of  Federal  sentencing  policies 
for  cocaine-related  offenses.  To  be  more  specific,  we  will  consider 
whether  Congress  should  agree  with  proposals  from  the  Federal 
Sentencing  Commission  to  dramatically  reduce  penalties  for  the 
distribution  and  possession  of  crack  cocaine  in  order  to  conform 
them  with  penalties  associated  with  powder  cocaine. 

As  today's  hearing  will  no  doubt  reveal,  few  subjects  evoke 
stronger  opinions  than  this  one.  I  am  anticipating  a  very  thorough 
and  productive  discussion  of  this  important  question. 

Regardless  of  our  differing  views  on  this  matter,  I  think  there 
are  two  points  about  which  we  can  all  agree.  First,  the  emergence 
of  crack  cocaine  in  America's  cities  in  the  1980's  has  had  a  dev- 
astating impact. 

Last  week  we  heard  dramatic  testimony  from  the  police  chief, 
prosecutor,  and  Chief  Judge  in  the  District  of  Columbia  about  what 
crack  cocaine  has  meant  to  the  Nation's  Capital.  They  warned  us 
in  unmistakable  terms  not  to  reduce  crack  penalties  to  those  of 
powder  offenses  because  of  the  extremely  destructive  nature  of  the 
crack  market.  We  cannot  fail  to  take  note  of  the  severe  harm 
caused  by  this  terrible  driig. 

The  second  point  on  which  we  can  all  agree  is  that  the  current 
distinction  between  crack  and  powder  cocaine  offenses  is  not  per- 
fect. When  Congress  established  these  penalties  in  1986  and  1988, 


we  attempted  to  set  punishments  that  fit  the  crimes  and  that  sent 
the  unmistakable  message  that  drug  trafficking  will  simply  not  be 
tolerated.  Such  actions  are  always  subject  to  occasional  review,  as 
we  are  doing  here  today. 

I,  for  one,  am  certainly  willing  to  consider  alternative  proposals, 
but  I  am  unwilling  to  send  a  message  to  crack  dealers  that  Con- 
gress is  softening  its  stance  regarding  the  acceptability  of  their  be- 
havior. 

Also,  let  me  raise  a  chief  concern  which  I  will  focus  on  in  this 
hearing.  My  concern  relates  to  the  basic  authority  of  the  Sentenc- 
ing Commission  and  the  proposed  changes  to  the  guidelines  it  re- 
cently approved  in  this  area. 

I  was  actively  involved  in  the  formation  of  the  Comprehensive 
Crime  Control  Act  of  1984  in  which  we  established  the  Commission 
and  directed  it  to  develop  sentencing  guidelines  consistent  with 
Federal  criminal  laws.  In  other  words,  we  charged  the  Commission 
with  the  task  of  eliminating  penalties  for  crimes  that  stand  in 
sharp  contrast  with  statutory  minimum  penalties. 

Since  Congress  has  said,  and  it  is  now  Federal  law,  that  the  sale 
of  50  grams  of  crack  should  be  punished  with  not  less  than  10 
years  in  prison,  the  Commission  is  responsible  for  setting  guide- 
lines for  crimes  involving  less  than  50  grams  that  "conform"  to  this 
standard. 

The  Commission's  proposal  before  us  today  would  result  in  a  case 
involving,  say,  49  grams,  in  a  sentence  far  below  the  50  grams 
level.  I  have  serious  doubts  that  this  action  is  consistent  with  the 
Commission's  statutory  authority.  That  does  not  mean  that  we 
might  not  need  to  revise  the  statutory  authority,  but  I  have  ques- 
tions as  to  whether  it  is  consistent.  I  look  forward  to  hearing  from 
members  of  the  Commission  on  this  issue. 

Finally,  I  will  shortly  be  introducing  legislation  along  with  our 
colleague,  Bart  Stupak,  which  responds  to  the  Commission's  pro- 
posals. Mr.  Stupak  has  submitted  a  statement  that,  without  objec- 
tion, will  be  made  part  of  the  record  of  this  hearing. 

[The  prepared  statement  of  Mr.  Stupak  follows:] 

Prepared  Statement  of  Hon.  Bart  Stupak,  a  Representative  in  Congress 
From  the  State  of  Michigan 

Mr.  Chairman,  as  a  former  law  enforcement  ofTicer,  I  urge  this  subcommittee  to 
support  legislation  to  prevent  the  United  States  Sentencing  Commission  from  dras- 
tically reducing  the  punishment  for  trafficking  in  crack  cocaine  and  money  launder- 
ing. 

On  May  1,  1995,  the  Sentencing  Commission  submitted  proposed  changes  io  the 
federal  sentencing  guidelines  pertaining  to  crack  cocaine  and  money  laundering.  De- 
spite evidence  that  crack  cocaine  does  even  greater  harm  than  powder  cocaine  to 
vulnerable  communities  and  low  income  neighborhoods,  the  Sentencing  Commission 
proposes  making  the  mandatory  minimum  penalties  currently  provided  for  by  stat- 
ute for  crack  cocaine  equal  to  those  for  powder  cocaine.  Specifically,  the  Sentencing 
Commission  recommends  equalizing  the  minimum  penalty  for  crack  cocaine  and  co- 
caine powder  by  dropping  the  minimum  penalty  for  conviction  of  trafficking  in  crack 
from  10  years  to  21-27  months. 

I,  along  with  Congressman  Bill  McCollum,  will  be  sponsoring  legislation  to  pre- 
vent the  Sentencing  Commission  from  lowering  the  minimum  sentence  for  traffick- 
ing in  crack  cocaine.  Without  Congressional  action,  the  Sentencing  Commission's 
recommendations  will  become  law  by  November  1,  1995.  I  strongly  oppose  these  rec- 
ommendations, and  that  is  why  I,  along  with  Congressman  McCollum,  will  draft 
and  introduce  legislation. 


If  Congress  adopts  the  Sentencing  Commission's  recommendation  to  treat  crack 
and  powder  cocaine  alike  in  regard  to  mandatory  minimum  penalties  for  drug  traf- 
ficking convictions,  some  ofTenses  now  subject  to  a  5-  to  10-year  mandatory  mini- 
mum prison  term  will  potentially  result  in  a  sentence  involving  no  requirea  prison 
term  at  all. 

I  am  a  strong  supporter  of  crime  fighting  efforts,  especially  in  regard  to  putting 
drug  dealers  behind  bars.  We  have  a  responsibility  to  protect  the  most  economically- 
disadvantaged  and  other  threatened  communities  from  narcotics  predators.  Crack 
has  only  been  around  for  a  decade,  but  this  cheap,  potent  and  highly  addictive  drug 
has  destroyed  countless  individuals,  families,  neighborhoods  and  communities. 

The  epidemic  has  also  drained  public  coffers  and  overwhelmed  public  safety,  pub- 
lic health  and  child  welfare  resources.  Since  1980,  the  United  States  has  spent  more 
than  $100  biUion  in  the  war  on  drugs.  The  crime  and  gang  violence  that  accom- 
panies crack  addiction  remains  at  epidemic  levels.  In  fact,  the  devastating  effect 
caused  by  crack  touches  all  Americans  in  some  way. 

I  believe  the  Sentencing  Commission  has  ignored  some  hard  facts  about  crack  co- 
caine. Crack  is  a  more  dangerous  and  harmful  substance  than  powder  cocaine  for 
several  reasons:  crack  is  more  psychologically  addictive  than  powder,  because  smok- 
ing crack  produces  quicker,  more  intense  and  shorter-lasting  efiiects  than  snorting 
cocaine  powder;  crack  can  be  broken  down  and  packaged  into  smaller,  more  afford- 
able packages  for  distribution  to  the  most  vulnerable  members  of  society;  crack 
houses  contribute  heavily  to  the  deterioration  of  neighborhoods  and  communities; 
and  the  present  crack  market  is  associated  with  violent  crime  to  a  greater  extent 
than  cocaine  powder. 

I  am  aware  that  current  sentencing  guidelines  have  been  criticized  for  providing 
the  same  penalty  for  larger  amounts  of  powder  cocaine  than  for  crack  cocaine.  While 
an  adjustment  to  the  current  penalty  structure  may  be  appropriate,  I  believe  that 
any  such  adjustment  should  be  made  by  increasing  the  penalties  for  trafficking  con- 
victions for  powder  cocaine,  rather  than  reducing  the  penalties  associated  with  crack 
cocaine. 

I  also  oppose  the  Sentencing  Commission's  decision  to  reduce  minimum  sentences 
in  money  laundering  cases.  The  guideline  recommendations  are  sweeping  in  nature 
and  would  substantially  lower  the  penalties  for  many  serious  money  laundering  of- 
fenses, even  though  Congress  has  oetermined  money  laundering  to  be  a  significant 
offense  subject  to  a  10-  or  20-year  maximum  penalty.  This  proposal  sends  a  dan- 
gerous message  that  money  laundering  associated  with  drug  traflicking  and  other 
serious  crimes  is  not  viewed  as  the  grave  offense  it  once  was.  In  fact,  the  penalties 
for  money  laundering  are  an  important  tool  in  combatting  narcotics  violations,  be- 
cause drug  dealers  use  money  laundering  to  effectuate  their  illegal  drug  trade. 

We  must  realize  that  today's  drug  problems  are  of  epidemic  proportions,  and  we 
must  act  to  combat  this  plague  facing  our  society.  I  urge  this  subcommittee  to  con- 
tinue the  fight  against  drugs  by  supporting  legislation  to  prevent  the  Sentencing 
Commission  from  adopting  its  proposed  changes  to  sentencing  guidelines  by  reduc- 
ing the  mandatory  minimum  penalty  for  crack  cocaine  and  money  laundering. 

Mr.  McCoLLUM.  I  look  forward  to  the  testimony  of  all  of  our  wit- 
nesses today. 

I  would  like  to  ask  if  there  are  any  other  opening  statements. 
Does  the  gentleman  from  Virginia  have  an  opening  statement? 

Mr.  ScoTT.  It  is  with  pleasure  and  interest  that  I  am  here  to  par- 
ticipate in  the  hearing  on  cocaine  and  Federal  sentencing  policies. 

I  am  particularly  grateful  for  these  hearings  because  it  gives  us 
an  opportunity  to  confirm  suspicions  some  of  us  have  had  that  the 
current  100-to-l  disparity  in  sentencing  for  crack  and  powder  co- 
caine offenders  is  a  gross  injustice  that  has  significant  racial  over- 
tones. 

Under  the  direction  of  the  1994  crime  bill,  the  U.S.  Sentencing 
Commission  studied  the  sentencing  disparity,  published  its  find- 
ings, and,  as  I  understand  it,  unanimously  concluded  that  the  100- 
to-l  disparity  was  too  great  and  that  a  majority  in  fact  voted  for 
a  ratio. 

Another  area  for  us  to  explore,  Mr.  Chairman,  is  the  use — in- 
stead of  just  looking  at  the  sentences,  crack  and  powder,  is  to  use 
the  enhancements.  The  associations  that  were  referred  to  at  our 


last  hearings  can  be  accommodated  with  enhancements  when  there 
is  a  firearm.  When  there  is  violence  and  whatnot,  the  sentence  can 
be  enhanced.  So  it  is  important  to  concern  ourselves  with  what  the 
appropriate  solution  would  be. 

We  also  have  a  situation  that  I  think  we  ought  to  consider,  and 
that  is  the  effect  of  sentencing  generally,  because  we  have  also  had 
testimony  of  the  effect  of  drug  courts  where  incarceration  isn't  used 
at  all,  rehabilitation  is  used,  and  that  has  worked  out  extremely 
well  in  many  areas. 

Mr.  Chairman,  we  need  to  explore  the  racial  disparity  that  clear- 
ly exists  as  a  result  of  the  mandatory  minimum  sentence.  You  just 
indicated  the  disparity  between,  I  think,  50  and  49  grams'  worth 
of  crack.  You  could  have  5,000  or  4,999  grams  of  powder  and  get 
the  same  sentence.  The  disparity  in  terms  of  money  is  that  you  get 
the  same  sentence  for  about  750  dollars'  worth  of  crack.  You  could 
sell  thousands  of  dollars'  worth  of  powder  cocaine  and  still  not  be 
subject  to  the  same  punishment. 

It  is  also  a  fact  that  crack  dealership  is  kind  of  relatively  low  in 
the  distribution  network,  that  crack  comes  from  powder  that  is  dis- 
tributed higher  up,  and  it  seems  to  me  inappropriate  to  punish  the 
relatively  low-level  distributors  and  the  higher  levels  get  much 
lower  sentences. 

The  racial  implications,  Mr.  Chairman,  are  fairW  clear,  and  I  am 
sure  we  will  hear  something  along  those  lines.  So  I  look  forward 
to  the  testimony.  It  will  give  us  an  opportunity  to  come  to  a  fair 
and  just  resolve  of  equalizing  sentences  and  find  out  the  exact  ap- 
proach we  ought  to  pursue. 

Thank  you. 

Mr.  McCoLLUM.  Mr.  Schiff. 

Mr.  Schiff.  I  will  be  brief.  Because  of  a  conflict  in  schedule,  I 
will  have  to  leave  in  a  little  bit,  not  immediately,  but  I  do  have  a 
staff  member  who  will  be  here  to  brief  me  on  the  remainder  of  the 
testimony. 

I  have  three  things  that  I  would  like  to  say  very  briefly.  The  first 
is,  I  spent  a  career  in  criminal  law,  mostlv  as  a  prosecutor  but  2 
years  as  a  defense  attorney,  before  being  elected  to  Congress.  Dur- 
ing that  time,  particularly  as  a  prosecutor,  I  would  hear  complaints 
of  defendants  and  their  families  that  they  weren't  being  treated 
fairly,  that  if  someone  else  had  done  what  they  did,  they  would  be 
treated  less  harshly.  It  was  a  litany. 

I  want  to  say  on  that,  that  we  have  an  obligation,  those  of  us 
who  create  the  laws,  always  to  look  at  the  fairness  of  the  laws  and 
look  at  the  fairness  of  enforcement.  It  is  part  of  our  obligation  as 
a  due  process  country. 

Having  said  that,  I  would  like  to  make  my  second  point,  which 
is,  there  is  an  undefeatable  way  for  people  to  avoid  being  in  a  situ- 
ation where  thev  think  they  are  being  treated  unfairly;  don't  com- 
mit a  crime.  Nobody  is  ever  forced  to  commit  a  crime.  Nobody  has 
to  possess  powder  cocaine.  Nobody  has  to  possess  crack  cocaine, 
much  less  sell  those  items. 

If  individuals  make  the  deliberate  choice  to  violate  the  law,  given 
the  fact  that  human  justice  is  never  perfect,  they  are  in  a  system 
where,  in  fact,  there  could  be  some  unfairness  in  matters  of  pros- 
ecutorial discretion — amount  of  evidence,  number  of  codefendants. 
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and  a  whole  bunch  of  factors  beyond  the  specific  law  we  are  talking 
about  here. 

I  want  to  say  very  strongly  that  people  can  avoid  being  in  that 
situation  by  just  deciding  to  abide  by  the  law.  If  they  decide  not 
to  abide  by  the  law,  I  am  not  in  overwhelming  sympathy  for  the 
plight  they  find  themselves  in  by  their  own  decision. 

No.  3,  Mr.  Chairman,  we  have  studied  this  issue  before,  and  I 
appreciate  your  having  this  hearing.  I  think  it  is  an  important 
issue.  But  I  want  to  say  that  I  am  not  sure  from  the  disparity  issue 
what  is  on  the  minds  of  those  who  say  it  is  on  their  minds. 

I  say  that  because  when  there  is  a  disparity,  as  there  is  admit- 
tedly between  crack  cocaine  and  powder  cocaine,  in  the  law,  there 
are  two  ways  to  solve  the  disparity  problem.  The  way  that  is  pro- 
posed before  us  I  do  believe,  from  the  Sentencing  Guideline  Com- 
mission, is  to  lower  the  current  penalties  for  crack  cocaine  to  be 
equal  to  what  the  penalties  for  powder  cocaine  are  today. 

There  is  another  way  to  solve  the  disparity.  You  can  raise  the 
penalties  for  powder  cocaine  to  match  the  penalties  for  crack  co- 
caine. Either  approach  absolutely  ends  the  disparity,  and  if  dispar- 
ity is  the  issue,  then  both  of  those  proposals  ought  to  be  on  the 
table. 

Thank  you,  Mr.  Chairman. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Schiff. 

Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

On  the  theory  that  you  can  hear  my  views  on  this  issue  at  any 
point,  I  will  not  make  any  comments.  I  will  say  to  the  panelists 
that  in  addition  to  needing  a  bath  and  a  shave,  the  Supreme  Court 
is  likely  to  be  handing  down  this  morning  a  decision  in  the  redis- 
tricting  case  that  might  affect  my  ability  to  be  on  either  this  sub- 
committee or  on  the  full  committee  or  any  other  committee  in  this 
Congress.  So  if  at  some  point  I  run  out  in  horror,  you  will  know 
that  I  have  disappeared  for  a  good  reason. 

I  will  stay  as  long  as  I  can,  try  to  be  as  inoffensive  as  I  can  in 
my  appearance  and  odor,  and  if  I  have  to  leave  I  will  try  to  leave 
without  expressing  much  emotion  about  it. 

Thank  you,  Mr.  Chairman. 

Thank  you,  Mr.  Watt. 

Mr.  Heineman. 

Mr.  Heineman.  Thank  you,  Mr.  Chairman. 

In  light  of  what  Mr.  Watt  had  to  say,  I  come  from  the  same  State 
and  will  be  subject  to  the  same  redistricting,  but  I  certainly  hope 
they  don't  redistrict  Mr.  Watt  out  of  the  State.  I  think  he  has  been 
a  plus  to  not  only  this  committee  but  the  Banking  Committee. 

And  I  expect  you  will  be  around  a  lot  longer  than  I  will,  Mr. 
Watt. 

On  that,  I  yield  back  to  the  chairman. 

Mr.  Scott.  I  would  like  unanimous  consent  to  enter  into  the 
record  a  statement  from  Representative  Rangel  of  New  York. 

Mr.  McCoLLUM.  Without  objection. 

[The  prepared  statement  of  Mr.  Rangel  follows:] 


Prepared  Statement  of  Hon.  Charles  B.  Rangel,  a  Representative  in 
Congress  From  the  State  of  New  York 

Mr.  Chairman,  good  morning.  I  would  like  to  thank  Chairman  McCoUum  and 
Representative  Schumer  for  allowing  me  to  participate  in  this  important  hearing  to 
evaluate  cocaine  sentencing  guidelines,  snecifically  as  they  are  applied  in  crack  co- 
caine cases.  As  a  former  member  of  the  Judiciary  Committee  and  as  former  Chair- 
man of  the  House  Select  Committee  on  Narcotics,  I  can  assure  you  that  the  issue 
of  narcotics  abuse  and  control  is  a  crisis  that  threatens  our  national  security,  our 
standards  of  justice,  and  the  very  humanity  of  our  great  democracy. 

I  look  forward  to  hearing  the  testimony  of  the  witnesses  this  morning.  I  am  a 
strong  supporter  of  the  U.S.  Sentencing  Commission's  report  that  calls  for  the  elimi- 
nation of  tne  100-1  disparity  involving  crack  versus  powder  cocaine.  This  report  en- 
hances my  own  proposed  legislation,  H.R.  1262,  The  Crack  Cocaine  Fair  Sentencing 
Act  of  1995  by  addressing  the  legitimate  and  real  concern  of  violence  related  to  drug 
trafficking.  In  addition,  I  look  forward  to  hearing  the  clear  testimony  of  the  Justice 
Department,  which  has  criticized  both  the  100-1  ratio  and  the  U.S.  Sentencing 
Commission  report.  Finally,  I  welcome  the  testimony  of  those,  including  Wade  Hen- 
derson of  the  National  Association  for  the  Advancement  of  Colored  People,  federal 
Judge  Lyle  Strom,  and  others,  who  can  speak  to  the  impact  of  this  sentencing  dis- 
parity on  affected  communities. 

As  you  know,  I  have  been  a  strong  proponent  of  stifT  penalties  for  those  who  prey 
upon  some  of  the  poorest  people  on  Earth  by  harvesting,  trafficking,  and  dealing 
drugs.  As  a  former  federal  prosecutor,  I  have  nothing  but  scorn  for  those  who  de- 
stroy whole  communities  by  spreading  drugs.  Indeed,  my  community,  perhaps  more 
than  any  other,  has  been  devastated  by  the  effects  of  crack  dealing  in  the  last  fif- 
teen years. 

With  my  House  colleagues,  I  have  traveled  throughout  this  country  and  through- 
out the  world  to  examine  the  extent  of  this  scourge.  From  our  experiences,  we  have 
come  to  some  strong,  but  incontrovertible  realizations.  First,  drugs  have  the  capac- 
ity to  incapacitate  entire  organizations,  communities,  and  countries.  Second,  as  a  so- 
ciety and  values  our  community  and  values  or  democracy  and  freedom,  we  must  de- 
velop and  promote  the  belief  tnat  drug  use  is  unacceptable  while  reclaiming  those 
who  have  failed  in  their  personal  battle  with  drugs.  Finally,  the  fight  to  stop  the 
spread  of  narcotics  demands  that  these  efforts  be  based  in  the  ideals  of  democracy 
and  justice. 

However,  this  100-1  sentencing  disparity  in  crack  versus  powder  cocaine  under- 
mines our  sense  of  justice  by  punishing  low-level  retail  peddlers  and  users  more  se- 
verely than  the  high-level  narcotics  suppliers  and  traffickers.  Furthermore,  this  dis- 
parity further  marginalizes  the  minority  communities  where  it  has  been  dispropor- 
tionately applied.  How  can  it  be  that  the  African  American  community,  which  rep- 
resents less  than  15%  of  the  overall  population,  make  up  almost  90%  of  the  federal 
defendants?  Such  a  disparity,  even  if  unintended,  has  the  effect  of  undermining  our 
democracy  and  our  beliefs  in  fairness  and  decency,  as  outlined  in  the  Constitution. 
Turning  our  backs  and  ignoring  this  disparity,  as  Attorney  General  Reno's  proposed 
legislation  would  do,  hurts  more  than  the  defendants.  It  further  entrenches  a  flawed 
set  of  mandatory  minimums  that  has  reduced  many  of  our  finest  jurists  into  mere 
clerks  who  blindly  apply  the  prescribed  sentence,  regardless  of  the  circumstances. 

Again,  I  thank  you  for  holding  this  important  hearing,  Mr.  Chairman.  I  am  con- 
fident that  this  Committee,  can  lead  an  efibrt  to  address  this  issue  in  a  fair  and 
non-partisan  manner.  I  urge  this  Committee  to  embrace  the  U.S.  Sentencing  Com- 
mission's report,  adopt  the  1-1  ratio  and  include  the  enhancements  regarding  weap- 
ons and  violence.  This  report  represents  the  honest  effort  to  deal  sternly  and  fairly 
with  crack  offenses. 

Mr.  McCoLLUM.  At  this  time  I  would  like  to  call  our  first  panel 
of  witnesses.  I  will  introduce  you  in  the  order  in  which  the  names 
are  seated  here  with  no  particular  intent  to  do  otherwise. 

Our  first  witness,  to  my  left,  is  Judge  Deanell  Tacha,  Commis- 
sioner of  the  U.S.  Sentencing  Commission  and  U.S.  circuit  judge  for 
the  tenth  circuit. 

Appointed  to  the  Federal  Appellate  Court  by  President  Reagan 
in  1985,  Judge  Tacha  recently  completed  a  4-year  term  as  Chair  of 
the  Judicial  Conference  Committee  of  the  Judicial  Branch.  In  addi- 
tion to  her  distinguished  career  on  the  bench.  Judge  Tacha  has 
served  on  the  faculty  of  the  University  of  Kansas  as  vice  chancellor 
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for  academic  affairs,  associate  dean  of  the  university's  law  school, 
and  professor  of  law.  Welcome,  Judge. 

Our  second  witness  and  the  next  one  I  would  like  to  welcome  is 
Judge  Richard  Conaboy,  Chairman  of  the  U.S.  Sentencing  Commis- 
sion, a  U.S.  district  judge  for  the  Middle  District  of  Pennsylvania. 
Judge  Conaboy  chaired  the  Pennsylvania  Commission  on  Sentenc- 
ing from  1977  to  1980  and  was  appointed  district  judge  by  Presi- 
dent Carter  in  1979.  He  became  Chief  Judge  in  1989  and  took  sen- 
ior status  in  1992. 

In  addition.  Judge  Conaboy  has  served  as  chairman  of  the  Penn- 
sylvania Joint  Council  on  Criminal  Justice,  chairman  of  the  Penn- 
sylvania Conference  of  State  Trial  Judges,  and  vice  chairman  of  the 
Pennsylvania  Governors  Justice  Commission. 

Our  third  and  final  witness  on  this  panel  is  Wayne  Budd,  Com- 
missioner of  the  U.S.  Sentencing  Commission.  Commissioner  Budd 
is  also  a  practicing  attorney  with  the  law  firm  of  Goodwin,  Proctor 
&  Hoar  in  Boston,  MA. 

In  1989,  Mr.  Budd  was  appointed  U.S.  attorney  for  the  District 
of  Massachusetts  by  George  Bush  and  subsequently  appointed  as 
Associate  Attorney  General  of  the  United  States  in  1992.  Mr.  Budd 
has  also  served  as  chairman  of  the  Joint  Bar  Committee  on  Judi- 
cial Appointments  for  the  Commonwealth  of  Massachusetts,  presi- 
dent of  the  Massachusetts  Bar  Association,  and  a  member  of  the 
Commonwealth  of  Massachusetts  Commission  on  Judiciary.  I 
would  like  to  ask  Mr.  Budd  to  please  join  us. 

I  would  request  that  Judge  Conaboy  proceed  first.  You  have  the 
lead  on  this,  and  then  perhaps  Judge  Tacha  and  Commissioner 
Budd. 

STATEMENT  OF  HON.  RICHARD  P.  CONABOY,  U.S.  DISTRICT 
JUDGE  FOR  THE  MIDDLE  DISTRICT  OF  PENNSYLVANIA,  AND 
CHAIRMAN,  U.S.  SENTENCING  COMMISSION 

Judge  Conaboy.  Thank  you  Mr.  Chairman.  Thank  you  for  the 
kind  introductions.  We  didn't  expect  to  be  so  kindly  introduced 
here,  and  we  appreciate  that,  and  we  are  happy,  Chairman  McCol- 
lum  and  members  of  the  committee,  to  be  here.  It  is  an  honor  for 
me  to  be  representing  the  U.S.  Commission  as  Chairman.  As  you 
indicated,  two  other  members  of  our  Commission,  Judge  Tacha  and 
Commissioner  Budd,  were  kind  enough  to  join  me  here  today. 

Initially,  Mr.  Chairman,  if  I  might,  just  let  me  respond  briefly— 
and  I  don't  mean  this  by  way  of  argument  or  anything  of  that  na- 
ture— to  two  of  the  concerns  that  you  mentioned  in  your  opening 
remarks. 

You  mentioned  dramatic  reduction  in  sentences,  and  indeed  some 
of  the  recommendations  that  we  make  perhaps  would  mean  less  se- 
vere sentences  than  are  presently  imposed,  but  let  me  assure  you 
that  the  sentences  under  the  Sentencing  Guidelines  in  the  United 
States  today  are  very,  very  severe,  perhaps  the  most  severe  of  any 
nation  in  the  world. 

The  second  thing  that  you  mentioned,  which  we  consider  often, 
is  the  question  of  the  authority  or  the  jurisdiction  of  the  Commis- 
sion. I  want  to  assure  you — and  I  am  sure  that  I  speak  on  behalf 
of  the  other  Commissioners — that  we  make  no  effort  to  exceed  our 


authority,  and  we  acknowledge,  and  we  do  it  here  publicly  today, 
that  the  legislature  has  the  ultimate  authority  to  set  penalties. 

You  will  notice,  in  reviewing  the  Sentencing  Guidelines,  it  is  one 
of  the  things  we  get  a  great  deal  of  criticism  about,  that  we  bot- 
tomed or  started  the  sentences  in  most  of  the  areas  of  the  guide- 
lines on  the  minimums  that  were  set  by  the  legislature  and  went 
from  there  up.  Some  commissions  have  not  done  that.  They  chose 
to  set  their  own  penalties.  We  made  a  decision  some  time  ago,  be- 
fore my  term,  to  do  otherwise. 

Even  in  those  cases  where  at  times  we  look  as  we  have  done  at 
the  crack  statute,  it  is  done  pursuant  to  the  authority  that  Con- 
gress has  bestowed  on  us  to  review  and  to  make  recommendations 
back  to  the  Congress,  and  we  make  them  respectfully  and  in  that 
regard.  We  want  you  to  know  that  we  try  to  be  aware  of  our  juris- 
diction at  all  times. 

As  you  know,  Mr.  Chairman,  the  Sentencing  Commission  was 
created  in  1984  as  an  independent  expert  agency  to  review  and 
change  and  to  rationalize  Federal  sentencing  policy.  The  issue  that 
we  come  here  to  discuss  is  the  type  of  issue  that  the  Commission 
was  created  to  address.  It  is  an  issue  that  touches  on  basic  con- 
cerns about  violence  and  crime  in  society  and  concerns  that  we  feel 
strong,  tough,  and  intelligent  crime  control  measures  must  be  de- 
signed to  attack. 

But  it  is  also  an  issue  that  raises,  as  someone  has  said,  very  dif- 
ficult questions  about  race  and  about  fairness.  I  know  Congress- 
man Schiff  has  mentioned  the  issue  of  fairness,  and  while  I  agree 
that  there  is  no  need  to  extend  additional  sympathy  to  those  who 
voluntarily  commit  crime,  I  think  we  do  have  to  consider  fairness 
no  matter  whom  we  treat.  It  has  often  been  said  that  a  country  can 
be  best  judged  on  the  way  it  treats  its  criminals  and  those 
who  don't  necessarily  live  up  to  those  rules  that  the  rest  of  us  set 
to  try  to  keep  peace  in  society.  It  is  this  type  of  complex, 
multidimensional  issue  that  requires  the  expertise  that  you  in  Con- 
gress were  looking  for  when  you  created  the  Commission,  and  it  is 
why  Congress,  as  a  part  of  the  Violent  Crime  Control  Act  of  1994, 
directed  this  Commission  to  study  and  to  provide  recommendations 
to  you  for  any  changes  found  necessary  regarding  the  policy  on 
crack  cocaine.  It  was  pursuant  to  your  request  then  that  we  did 
study  this  issue. 

Let  me  assure  you  as  best  I  can  that  we  have  indeed  studied  this 
issue  from  every  conceivable  angle  and  for  many,  many  months. 
After  all  of  the  research  and  all  of  the  long  and  sometimes  painful 
discussions,  the  Commission  unanimously  concluded  that  the  cur- 
rent sentencing  scheme  for  cocaine  offenses,  particularly  that  part 
of  it  which  provides  for  the  100-to-l  ratio,  could  no  longer  be  justi- 
fied. This  conclusion  and  the  facts  that  underlie  it  are  documented 
in  our  200-plus-page  exhaustive  report  which  we  submitted  to  Con- 
gress in  February. 

Before  I  discuss  that  report  and  its  actions,  it  is  important,  mem- 
bers of  the  committee,  I  think,  to  lay  out  the  context  that  underlies 
this  issue.  The  dockets  in  the  Federal  criminal  courts  are  now 
dominated  by  drug  crimes,  and  that  is  something  new  in  the  Fed- 
eral court  system. 
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As  you  can  see  from  some  of  the  graphs  that  we  are  displaying 
here,  the  proportion  of  drug  crimes  has  increased  dramatically  over 
the  past  10  years.  In  1984  you  will  note  that  approximately  50,000 
criminal  cases  were  prosecuted  in  the  Federal  courts,  and  about 
10,000,  or  20  percent  of  those  were  drug  crimes. 

Of  those  drug  cases,  over  4,000,  or  42  percent,  involved  cocaine. 
Crack  at  the  time  had  not  become  readily  available,  and  thus  few, 
if  any,  crack  cases  were  prosecuted  federally  in  those  years  back 
around  1984. 

By  contrast,  10  years  later  you  see,  in  1994,  40,000  criminal 
cases  were  prosecuted  and  17,000  of  those  were  drug  crimes.  Of 
those  drug  crimes,  about  8,600,  or  52  percent,  involved  cocaine.  Co- 
caine remains  a  very  high  percentage  of  the  drug  crimes  in  Federal 
courts,  but  the  dramatic  change  is  that  in  1994,  41  percent  of  the 
cocaine  cases  involved  crack. 

Similarly,  we  ask  you  to  recognize  that  early  on  the  average  sen- 
tences served  by  drug  offenders  and  cocaine  offenders,  specifically, 
have  very  dramaticafiy  increased  over  the  past  20  years.  Another 
graph  that  we  have  positioned  for  your  view  demonstrates  that 
drug  offenders  now  serve  about  four  and  a  half  times  longer  in 
prison  as  offenders  for  the  same  crimes  than  in  1970. 

The  point  of  all  these  charts  and  the  numbers  is  that  drug  cases 
are  being  prosecuted  in  large  numbers  at  the  Federal  level  and 
that  drug  offenders  are  being  sentenced  to  very  long  sentences. 
When  you  combine  this  with  the  fact  that  parole  has  been  elimi- 
nated, they  are  not  only  being  sentenced  but  they  are  indeed  serv- 
ing those  long  sentences. 

The  current  Sentencing  Guidelines  provide  for  severe  and  tough 
sentences  for  all  drug  offenses,  and  this  Commission  strongW 
agrees  that  drug  crimes  should  be  prosecuted  and  that  drug  offend- 
ers should  be  punished  severely. 

However,  in  its  extensive  review  of  the  cocaine  sentencing  policy, 
the  Commission  was  indeed  troubled  by  the  current  sentencing 
rules  that  provide  disproportionately  severe  penalties  for  those  con- 
victed of  trafficking  in  crack  cocaine.  Those  penalties  are  signifi- 
cantly higher  than  those  for  similar  trafficking  in  powder  cocaine. 

We  were  equally  troubled  by  the  fact  that  these  penalties  have 
a  great  disproportionate  impact  on  the  poor  and  minorities  in  our 
communities  across  the  country.  If  one  sells  5  grams  of  crack,  for 
example,  current  law  provides  for  a  minimum  5-year  sentence. 
Someone  selHng  cocaine  powder,  on  the  other  hand,  would  have  to 
sell  500  grams  to  receive  that  same  5-year  penalty.  It  is  this  quan- 
tity difference,  what  most  of  us  have  been  referring  to  as  the  100- 
to-1  quantity  ratio,  that  the  Commission  finds  to  be  unjustified. 

It  is  true,  as  some  people  will  point  out,  that  the  crack  problem 
as  such  is  more  severe  in  poor,  predominantly  black  neighborhoods 
and  that  enhanced  enforcement  is  often  meant  to  help  those  who 
live  in  those  areas.  But  it  was  our  finding  that  inflicting  enhanced 
punishment  on  a  specific  segment  of  society  under  this  guise  is  fal- 
lacious and  misguided. 

Mr.  Chairman,  the  Commission's  primary  conclusion  on  the  issue 
of  Federal  cocaine  sentencing  policy  is  that  the  100-to-l  ratio  can 
no  longer  be  justified  and  that  base  sentences  for  a  similar  quan- 
tity of  crack  and  powder  offenses  should  be  equalized. 


11 

Let  me  repeat  that  because  it  is  important  that  we  know  what 
we  are  talking  about  when  we  refer  to  base  sentences.  We  conclude 
that  base  sentences  and  not  the  final  sentences  should  be  equal- 
ized. These  base  sentences,  which  apply  to  all  offenders,  are  often- 
times enhanced  by  other  provisions  in  the  guidelines  before  the 
judge  arrives  at  a  final  sentence  for  an  individual  offender. 

Under  this  revised  sentencing  system  submitted  May  1  of  this 
year,  base  sentences  for  the  kingpin  or  for  the  offender  who  pos- 
sesses a  gun  or  uses  children  or  who  is  involved  with  gangs  will 
be  significantly  and  dramatically  raised  beyond  the  offender  who 
does  not  have  those  same  attributes. 

This  year,  as  part  of  the  amendment  process,  the  Commission  in- 
deed added  several  new  enhancements  that  would  directly  raise 
penalties  for  dangerous  crack  offenders  in  response  to  the  concern 
that  crack  oftentimes  is  associated  with  more  violence.  Together 
with  the  already  existing  enhancements,  base  sentences  then  will 
be  raised  for  a  long  list  of  aggravating  factors  associated  with  crack 
and  powder  offenders,  but  more  so  for  crack  offenders. 

Some  of  these  aggravating  factors  are  listed  on  the  chart,  and  I 
won't  repeat  them  all,  but  they  talk  about  enhanced  penalties  for 
possession  of  a  gun,  for  violence,  for  involvement  of  juveniles,  and 
many  of  the  items  that  we  are  worried  about  in  matters  that  some- 
times occur  in  the  use  of  crack. 

When  those  aggrevating  factors  are  present,  there  are  enhanced 
penalties  beyond  the  base  penalties  that  are  set  in  the  guidelines, 
and  we  feel  that  this  type  of  policy  is  the  appropriate  method  of 
facing  and  dealing  with  those  additional  concerns  that  surround 
the  crack  issue. 

Under  the  amended  sentencing  policy,  including  then  the  base 
sentences  and  these  additional  enhancements,  sentences  for  crack 
cocaine  offenders  would  probably  remain  significantly  higher  than 
sentences  for  powder  offenders. 

The  Commissioners  who  disagreed  with  the  decision  on  equaliz- 
ing the  base  sentences  were  concerned,  as  Judge  Tacha  will  talk  to 
you  about,  that  the  enhancements  might  not  capture  all  of  the 
harms  associated  with  crack  as  are  noted  in  our  report.  However, 
I  want  to  reiterate  that  the  differences  on  the  Commission  were 
small  and  that  we  were  together  and  unanimous  on  most  of  our  de- 
cisions. 

You  should  be  aware,  I  think,  members  of  the  committee,  that 
during  our  deliberations  no  one  seriously  discussed  ratios  much  be- 
yond 5-to-l,  and  no  one  or  group  at  any  time  submitted  a  proposal 
or  any  ratio  other  than  1-to-l  with  a  rational  explanation  as  to  how 
it  would  operate. 

The  Commission  majority  then  arrived  at  the  policy  of  equally  se- 
vere base  sentences  and  significant  penalty  enhancements  for  ag- 
gravated conduct  because  of  certain  facts.  The  first  was  that  both 
crack  cocaine  and  powder  cocaine  are  very  dangerous  drugs. 

The  Commission  found,  however,  that  crack  cocaine  is  sometimes 
associated  with  even  greater  dangers  than  powder  cocaine,  and  of 

freatest  concern  to  the  Commission  was  what  sometimes  has  been 
escribed  as  random  predatory  violence  and  the  use  of  children 
that  seems  to  accompany  the  introduction  of  crack  into  various 
communities.  This  was  the  reason  and  the  reasons  for  many  of  the 
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enhancements  which  we  developed  to  be  used  when  those  situa- 
tions actually  existed. 

Second,  we  found  that,  despite  these  dangers,  that  not  all  per- 
sons convicted  of  trafficking  in  crack  cocaine  deserve  equally  severe 
punishment.  The  Congress  created  the  Commission  and  the  guide- 
lines for  the  explicit  reason  of  providing  different  sentences  for  of- 
fenders of  different  culpabilities.  Congress  embraced  proportional 
sentencing  when  it  wrote  the  Sentencing  Reform  Act,  and  the  Com- 
mission today  strongly  believes  in  it,  and  because  the  100-to-l  ratio 
predates  the  Sentencing  Guidelines  it  understandably  did  not  nec- 
essarily target  the  most  severe  sentences  at  the  most  violent  of- 
fenders. 

Now  that  the  guidelines  are  in  place,  prison  resources  and  the 
most  severe  sentences  can  be  indeed  be  targeted,  not  at  everyone, 
but  at  the  most  violent  offenders,  and  to  do  so,  we  believe,  is  smart, 
good  public  policy. 

Our  third  reason  is  that  virtually  all  cocaine  imported  into  the 
United  States  arrives  as  powder  cocaine.  Only  in  the  final  stages 
of  distribution  at  the  local  level  is  some  of  that  powder  transformed 
into  crack. 

This  is  vitally  important,  because  any  sentencing  system  that 
provides  higher  base  penalties  for  crack  cocaine  will  lead  to  the  un- 
fair and  unwise  result  that  the  more  sophisticated,  higher-level 
powder  suppliers  will  be  sentenced  relatively  less  severely  than 
some  of  the  retailers  they  supply,  and  this  is  true  despite  the  sim- 
ple process  of  transforming  powder  into  crack  and  despite  the  fact 
that  the  supplier  introduced  that  powder  that  made  the  crack  pos- 
sible. 

Another  point  along  the  same  lines  is  the  discussions  that  we 
have  had  with  police  and  others  throughout  this  country  that  en- 
forces our  belief  and  knowledge  that  crack  is  derived  only  from 
powder  and  that  those  who  are  most  involved  in  the  higher  levels 
are  powder  dealers. 

The  fourth  reason  we  looked  at  is  that  injecting  powder  cocaine 
is  as  dangerous  and  sometimes  more  dangerous  than  smoking 
crack.  Therefore,  even  though  smoking  crack  can  be  more  addictive 
principally  because  it  is  cheaper  and  easier  to  get  and  can  be  used 
very  quickly  and  therefore  is  more  addictive  than  snorting  powder, 
the  form  of  the  drug,  we  find,  is  simply  not  a  reasonable  proxy  for 
dangerousness  associated  with  its  use,  especially  in  light  of  the  fact 
it  can  be  so  easily  produced  from  powder  cocaine. 

To  put  that  another  way,  because  powder  cocaine  can  be  as  dan- 
gerous as  crack  and  is  so  easily  transformed  into  crack,  we  found 
it  is  not  good  policy  to  punish  crack  offenses  at  disproportionately 
higher  levels  relative  to  powder  offenses. 

Fifth  and  finally,  because  there  is  such  a  clear  impact  of  those 
high  penalties  on  minority  defendants,  the  policy,  the  100-to-l 
ratio,  leads  directly  to  very  strong  perceptions  of  unfairness.  Crack 
is  cheap,  and  it  is  thus  distributed  and  attractive  to  the  poor,  many 
of  whom  are  minorities.  With  a  100-to-l  ratio  we  have,  we  think, 
unintentionally  developed  the  anomaly  of  punishing  the  poor  and 
the  minorities  more  severely  under  the  guise  of  trying  to  protect 
them. 
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There  are  many  other  reasons  for  our  conclusions  and  rec- 
ommendations regarding  the  cocaine  sentencing  poHcy  which  are 
spelled  out  in  more  depth  in  our  report.  I  ask,  Mr.  Chairman,  that 
that  report  be  made  part  of  the  permanent  record  of  this  hearing, 
I  understand  that  has  been  done. 

Mr.  McCoLLUM.  Yes,  it  has  been. 

Judge  CONABOY.  Mr.  Chairman,  in  conclusion — I  know  everybody 
is  in  a  rush,  and  I  am  trying  to  reduce  these  remarks — in  conclud- 
ing, let  me  speak  a  bit  more  personally,  if  you  will. 

I  am  not  only  the  head  of  the  Sentencing  Commission  in  the 
United  States  but  I  am  also  a  father  of  12  and,  at  last  count,  the 
grandfather  of  46  children.  I  haven't  been  home  in  a  few  days,  so 
it  could  be  changed.  I  have  been  a  trial  judge  for  a  long  time  in 
both  the  State  and  Federal  courts,  over  32  years.  During  that  time, 
I  have  seen  up  close  the  enormous  devastation  that  drugs  have 
wrought  on  American  society,  and  my  grandchildren,  like  your  chil- 
dren, have  to  live  in  this  society,  and  I  cannot  express  to  you  too 
strongly  how  concerned  I  am  for  them. 

We  need  to  send  strong  messages  about  our  unwavering  intoler- 
ance to  drug  use  and  drug  trafficking.  But  being  strong  and  tough 
is  not  enough,  we  must  be  smart,  and,  most  of  all,  we  must  be  fair. 
Our  country  cannot  afford  literally  or  figuratively  to  simply  ware- 
house the  thousands  of  mostly  young  people  who  have  been 
brought  into  or  for  some  reason  found  their  way  into  the  evil  and 
destructive  world  of  drugs. 

We  must  put  violent  off'enders  into  prison  for  long  periods,  no 
question.  But  sending  18-year-olds  to  Federal  prison  for  20  years 
for  selling  a  handful  of  crack  while  powder  suppliers  or,  for  that 
matter,  violent  State  felons  are  free  in  much  shorter  time  is  simply 
bad  policy  and  a  waste  of  precious  funds  and  precious  resources. 
It  is  also  unfair  and  unjust. 

Most  importantly,  in  our  deliberation  we  found  that  when  there 
is  any  injustice  we  must  be  vigilant  in  our  efforts  to  remedy  it.  But 
when  government  policy  itself  is  unfair  or  when  government  policy 
is  even  perceived  to  be  unfair,  we  feel  that  our  vigilance  must  be 
even  greater,  and  I  am  sure  you  agree  with  that. 

Long  ago  Mr.  Justice  Brandeis  compared  government  to  a  teach- 
er, and  he  said  that,  for  good  or  for  ill,  government  teaches  the 
whole  people  by  its  example.  We  find  that  if  government  is  seen  as 
unfair  or  unjust  it  breeds  contempt  for  the  law,  and  our  recent  his- 
tory bears  that  out. 

Mr.  Chairman,  we  agree  that  crack  is  a  horrible  thing.  No  one 
can  deny  that.  All  drugs  are  horrible,  and,  believe  me,  we  punish 
all  drug  trafficking  very  severely  in  this  country.  But  punishing 
crack  more  harshly  because  it  is  the  drug  of  the  poor  neighbor- 
hoods much  like  the  cheap  wine  of  those  same  neighborhoods  we 
believe  is  wrong. 

We  at  the  Commission  are  committed  to  working  with  this  Con- 
gress to  develop  policies  that  we  think  are  strong,  smart,  and  fair, 
and  we  believe  these  recommendations  are  in  that  vein,  and  we 
hope  you  will  look  at  them  in  that  light. 

Thank  you  again  for  giving  me  the  opportunity  to  be  here  and 
to  work  with  you  and  your  staffs. 
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I  want  to  ask  my  colleagues  to  make  remarks  to  you,  if  they 
would  please.  I  will  first  ask  Judge  Tacha. 

[The  prepared  statement  of  Judge  Conaboy  follows:! 

Prepared  Statement  of  Hon.  Richard  P.  Conaboy,  U.S.  District  Judge  for  the 
Middle  District  of  Pennsylvania,  and  Chairman,  U.S.  Sentencing  Commission 

Mr.  Chairman,  members  of  the  subcommittee:  it  is  an  honor  for  me  to  be  here 
today  before  your  committee  representing  the  United  States  Sentencing  Commis- 
sion. With  me  is  Commissioner  Wayne  Budd,  a  former  United  States  Attorney  in 
the  Reagan  and  Bush  administrations  and  former  Associate  Attorney  General  in  the 
Bush  Justice  Department.  Also  with  me  is  Judge  Deanell  Tacha,  a  member  of  our 
Commission,  a  former  law  school  dean,  and  a  judge  on  the  10th  Circuit  Court  of 
Appeals.  We  very  much  appreciate  the  opportunity  to  address  the  committee  on  the 
Commission's  guideline  amendments  ana  legislative  recommendations  concerning 
cocaine  and  federal  sentencing  policy  and  procedures.  There  has  been  considerable 
confusion  and  misinformation  aoout  the  Commission's  recent  actions,  and  we  are 
pleased  to  have  the  chance  to  discuss  with  you  what  we  have  done  and  rec- 
ommended. We  hope  to  clear  up  any  confusion  and  also  to  answer  any  questions 
you  may  have. 

As  you  know,  the  Sentencing  Commission  was  created  in  1984  as  an  independent 
and  expert  agency  to  review,  change,  and  rationalize  federal  sentencing  policy.  The 
issue  that  we  are  here  to  discuss  today  is  precisely  the  type  of  issue  that  the  Com- 
mission was  created  to  address.  It  is  an  issue  that  touches  on  the  most  basic  con- 
cerns about  crime  and  violence  in  our  society;  concerns  that  demand  strong,  tough, 
and  intelligent  crime  control  measures.  But  it  is  also  an  issue  that  raises  very  dif- 
ficult questions  about  race  and  about  fairness.  It  is  this  type  of  complex,  multi-di- 
mensional issue  that  requires  the  expertise  Congress  was  looking  for  when  it  cre- 
ated the  Commission.  And  it  is  why  Congress,  as  part  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994,  directed  the  Commission  to  study  cocaine  sen- 
tencing policy  and  to  provide  recommendations  for  changes  in  the  pjolicy. 

Let  me  assure  you  that  we  have  studied  this  issue.  We  have  studied  it  from  every 
conceivable  angle  and  for  many,  many,  many  months.  Aver  all  the  research,  after 
all  of  the  long  and  sometimes  painful  discussions,  the  Commission  unanimously  con- 
cluded that  the  current  sentencing  scheme  for  cocaine  offenses  could  no  longer  be 
justified.  This  conclusion,  and  the  lacts  that  underlie  it,  are  documented  in  the  Com- 
mission's 200-plus  page  exhaustive  report  which  we  submitted  to  Congress  in  Feb- 
ruary. 

Before  I  discuss  the  report  and  the  Commission's  subsequent  actions,  it  is  impor- 
tant to  lay  out  the  context  that  underlies  this  issue.  The  federal  criminal  docket  is 
now  dominated  by  drug  crime.  As  you  can  see  graphically  in  the  chart  now  being 
displayed,  the  proportion  of  drug  crimes  has  increased  dramatically  over  the  past 
decade.  In  1984,  49,842  criminal  cases  were  prosecuted  in  the  federal  courts  of 
which  10,094,  or  20  percent,  were  drug  crimes.  Of  those  drug  cases,  4,278,  or  42 
percent,  involved  cocaine.  Crack  cocaine  had  not  become  readily  available  in  1984 
and  thus  few  if  any  crack  cocaine  cases  were  prosecuted  federally  at  that  time.  By 
contrast,  in  1994,  39,919  criminal  cases  were  prosecuted  in  the  federal  courts,  of 
which  16,700  were  drug  crimes.  Of  these  drug  crimes,  8,646  or  52  percent  involved 
cocaine.  Forty-one  percent  of  the  cocaine  cases  involved  crack  cocaine. 

Similarly,  it  must  be  recognized  early  on  that  average  sentences  served  by  drug 
offenders  generally,  and  cocaine  offenders  specifically,  have  increased  dramatically 
over  the  last  20  years.  As  this  next  graph  demonstrates,  drug  offenders  now  serve 
four  and  a  half  times  as  long  in  prison  as  offenders  in  1970.  The  point  of  all  of  these 
charts  and  numbers  is  that  drug  cases  are  being  prosecuted  in  large  numbers  at 
the  federal  level  and  that  drug  offenders  are  being  sentenced  to  long  sentences.  The 
current  sentencing  guidelines  provide  for  severe  and  tough  sentences  for  all  drug 
offenses.  The  Commission  strongly  agrees  that  drug  crimes  should  be  prosecuted 
and  that  drug  offenders  should  be  punished  severely. 

However,  in  its  extensive  review  of  cocaine  sentencing  policy,  the  Commission  was 
troubled  by  the  current  sentencing  rules  that  provide  disproportionately  severe  pen- 
alties for  those  convicted  of  trafficking  in  crack  cocaine — penalties  that  are  signifi- 
cantly higher  than  those  for  similar  trafficking  in  powder  cocaine.  We  were  equally 
troubled  by  the  fact  that  these  penalties  have  great  disprojaortionate  impact  on  the 
poor  and  minorities  in  our  communities.  If  one  sells  5  grams  of  crack,  for  example, 
the  current  law  provides  for  a  minimum  five-year  sentence.  Someone  selling  cocaine 
powder  would  have  to  sell  500  grams  to  receive  the  same  five-year  penalty.  It  is  this 
quantity   difTerence — what   most   people   refer  to   simply   as   the    100-to-l   quantity 


15 

ratio — that  the  Commission  found  to  be  unjustified.  It  is  true,  as  some  will  point 
out,  that  the  "crack  problem"  is  more  severe  in  poor,  predominately  black  neighbor- 
hoods, and  that  enhanced  enforcement  is  meant  to  help  those  who  live  in  such 
areas.  But  inflicting  enhanced  punishment  on  a  specific  segment  of  society  under 
this  guise  is  fallacious  and  misguided. 

I  will  address  the  reasons  for  our  conclusions  in  a  moment,  I  want  to  take  just 
a  minute  or  so  to  talk  about  the  members  of  the  Commission.  Our  members  come 
from  different  parts  of  the  country  and  from  diverse  backgrounds.  We  have  on  our 
Commission  former  prosecutors,  defense  attorneys,  a  law  professor,  trial  judges,  an 
appellate  judge  who  is  a  former  law  school  dean,  and  a  former  counsel  to  the  Senate 
Judiciaiy  Committee.  It  is  an  extraordinary  group  of  hard  working  and  thoughtful 
people.  We  have  all  worked  very  hard  on  this  issue,  and  I  want  to  stress  first  the 
Commission's  unanimity.  We  all  agreed  on  the  conclusions  contained  in  our  report 
to  Congress  as  well  as  the  facts  that  form  the  bases  of  the  conclusions.  And  wnile 
we  certainly  differ  on  parts  of  our  final  specific  recommendations,  our  differences 
are  relatively  small. 

Mr.  Chairman,  the  Commission's  primary  conclusion  on  the  issue  of  federal  co- 
caine sentencing  policy  is  that  the  100-to-l  ratio  can  no  longer  be  justified  and  that 
base  sentences  for  similar  quantity  crack  and  powder  ofienders  should  be  equalized. 
Let  me  repeat  myself  on  that  last  point — we  concluded  that  base  sentences — not  the 
final  sentences — should  be  equalized.  These  base  sentences,  which  apply  to  all  of- 
fenders violent  and  non-violent,  kingpin  and  courier,  are  enhanced  by  other  provi- 
sions in  the  guidelines  before  arriving  at  a  final  sentence  for  an  individual  offender. 
Under  the  revised  sentencing  system  which  we  submitted  on  May  1,  for  the  kingpin 
or  for  the  offender  who  possesses  a  gun  or  uses  children  to  commit  a  crime  or  is 
involved  with  gangs  or  arive-by  shootings,  the  base  sentences  are  raised  dramati- 
cally. This  year,  as  part  of  the  amendment  process,  the  Commission  added  several 
new  enhancements  tnat  would  directly  raise  penalties  for  dangerous  crack  offenders. 
Together  with  already  existing  enhancements,  base  sentences  will  be  raised  for  a 
long  list  of  aggravating  factors  associated  with  crack  and  powder  offenders — but 
more  so  for  crack  offenders.  Some  of  these  aggravating  factors  are  listed  on  the 
chart  now  being  displayed.  They  include:  possession,  use,  or  discharge  of  a  dan- 
gerous weapon;  possession  of  a  restricted  firearm,  e.g.,  machine  gun;  murder  of  a 
victim  in  the  course  of  a  drug  crime;  death  or  serious  bodily  injury  resulting  from 
the  use  of  the  drug;  drive-by  shootings;  involvement  of  juveniles  or  street  gangs;  sale 
of  drugs  to  juveniles  or  pregnant  women;  drug  crime  in  a  protected  location;  signifi- 
cant prior  criminal  records;  continuing  criminal  enterprise;  and  many  others.  Under 
the  amended  sentencing  policy,  including  base  sentences  and  enhancements,  sen- 
tences for  crack  cocaine  oiTenaers  would  probably  remain  significantly  higher  than 
sentences  for  powder  offenders.  The  Commissioners  who  disagreed  with  the  decision 
on  equalizing  Dase  sentences  were  concerned  that  the  enhancements  might  not  cap- 
ture all  of  the  harms  associated  with  crack  as  noted  in  our  report.  However,  to  reit- 
erate that  the  differences  on  the  Commission  were  small,  you  should  be  aware  that 
the  Commissioners  who  dissented  from  our  recommendation  did  not  seriously  dis- 
cuss any  ratio  greater  than  5-to-l. 

The  Commission  majority  arrived  at  the  policy  of  equally  severe  base  sentences 
joined  with  significant  penalty  enhancements  for  aggravating  conduct  because  of 
certain  undeniable  facts.  First,  both  crack  cocaine  and  powder  cocaine  are  very  dan- 
gerous drugs.  The  Commission  found,  however  that  crack  cocaine  is  associated  with 
even  greater  dangers  than  powder  cocaine.  Of  greatest  concern  to  the  Commission 
was  the  random,  predatory  violence,  as  well  as  the  use  of  children  in  drug  traffick- 
ing, that  seems  to  accompany  the  introduction  of  crack  cocaine  into  a  community. 
Second,  despite  these  dangers,  not  all  persons  convicted  of  trafficking  crack  cocaine 
deserve  equally  severe  punishment.  The  Congress  created  the  Commission  and  the 
sentencing  guidelines  for  the  explicit  reason  of  providing  different  sentences  for  of- 
fenders of  different  culpabilities.  A  woman  who  allows  her  home  to  be  used  by  a 
crack  dealer  to  store  a  small  amount  of  drugs  is  not  as  culpable  and  should  not  be 
imprisoned  as  long  as  the  gang  dealer  who  stalks  and  terrorizes  a  neighborhood  or 
who  gets  kids  involved  in  drugs.  Congress  embraced  proportional  sentencing  when 
it  wrote  the  Sentencing  Reform  Act  and  the  Commission  today  strongly  believes  in 
it.  Because  the  100-to-l  quantity  ratio  predates  the  sentencing  guidelines,  it  under- 
standably does  not  target  the  most  severe  sentences  and  our  valuable  and  scarce 
prison  resources  toward  those  violent  offenders.  Now  that  the  guidelines  are  in  place 

f)rison  resources  and  the  most  severe  sentences  can  be  targeted  at  the  violent  of- 
enders.  To  do  so,  we  believe,  is  good,  smart  public  policy. 

Third,  virtually  all  cocaine  imported  into  the  United  States  arrives  as  powder  co- 
caine. Only  in  the  final  stages  of  distribution,  at  the  local  level,  is  some  of  that  pow- 
der transformed  into  crack.  This  is  vitally  important  because  any  sentencing  system 
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that  provides  higher  base  penalties  for  crack  cocaine  will  lead  to  the  unfair  and  un- 
wise result  that  more  sophisticated,  higher-level  powder  suppliers  will  be  sentenced 
relatively  less  severely  than  some  of  the  retailers  they  supply.  For  example,  under 
the  current  100-to-l  quantity  ratio,  a  drug  dealer  who  sells  100  grams  of  powder 
cocaine  in  10  gram  amounts  to  a  series  of  small  time  crack  dealers  would  likely  be 
sentenced  to  significantly  less  time  in  prison  than  any  one  of  those  street  dealers. 
This  is  true  despite  the  simple  process  of  transforming  the  powder  into  crack  and 
despite  the  fact  that  the  supplier  introduced  the  powder  that  made  the  crack  pos- 
sible. In  setting  national  drug  policy.  Congress  has  repeatedly  underscored  the 
unique  federal  responsibility  of  disrupting  major  trafficking  operations.  The  need  for 
federal  enforcement  focus  on  major  operations  was  reiterated  recently  in  congres- 
sional testimony  by  William  Bennett,  the  former  Bush  Administration  drug  policy 
director.  The  current  drug  czar.  Dr.  Lee  Brown,  in  a  letter  to  the  Commission  also 
stated  that  the  federal  enforcement  priority  today  remains  on  large  scale  drug  oper- 
ations. Use  of  the  100-to-l  quantity  ratio  turns  this  long-held  federal  drug  enforce- 
ment focus  on  its  head. 

One  other  point  in  this  vein.  Recently,  several  Commissioners  visited  with  a  spe- 
cial drug  task  force  in  the  Atlanta  Police  Department.  These  are  the  officers  that 
are  on  the  front  lines  and  directly  see  the  effects  of  crack  cocaine.  To  a  man,  all 
of  the  officers  said  that  they  thought  the  focus  needed  to  be  on  the  powder  suppliers. 
They  believe  that  getting  the  powder  cocaine  dealers  off  the  street  will  do  more  to 
reduce  crack  traflicking  than  targeting  crack  dealers  with  such  hefty  penalties. 

Fourth,  injecting  powder  cocaine  is  as  dangerous  or  more  dangerous  than  smoking 
crack.  Therefore,  even  though  smoking  crack  can  be  more  addictive  than  snorting 
powder,  the  form  of  the  drug  is  simply  not  a  reasonable  proxy  for  dangerousness 
associated  with  use  especially  in  light  of  the  fact  that  crack  cocaine  can  be  so  easily 
produced  from  powder  cocaine.  Put  another  way,  because  powder  cocaine  can  be  as 
dangerous  as  crack  and  is  so  easily  transformed  into  crack,  it  is  not  good  policy  to 
pujnish  crack  offenses  at  disproportionately  high  levels  relative  to  powder  ofTenses. 


Fifth,  because  there  is  such  a  clear  impact  of  these  high  penalties  on  minority  de- 
indants,   the  policy — the    100-to-l   quantity  ratio — leads  directly  to   a  very   very 
strong  perception  of  unfairness.  Crack  is  cheap  and  thus  distributed  and  attractive 


fendants,   the  policy — the    100-to-l   quantity  ratio — leads  directly  to   a  very   very 

of  unfairness.  Crack  is  cheap 
to  the  poor — many  of  whom  are  minorities.  With  the  100-to-l  ratio,  we  have  unin- 


tentionally developed  the  anomaly  of  punishing  the  poor  and  minorities  more  se- 
verely under  the  guise  of  trying  to  protect  them. 

There  are  many  other  reasons  for  our  conclusions  and  recommendations  regarding 
cocaine  sentencing  policy  which  are  spelled  out  in  depth  in  our  report  to  Congress. 
I  would  ask  that  the  report  be  made  a  part  of  the  permanent  record  of  this  hearing. 

Mr.  Chairman,  in  concluding,  I  must  speak  somewhat  more  personally.  I  am  not 
only  the  head  of  the  United  States  Sentencing  Commission,  I  am  also  a  father  of 
12  and  a  grandfather  of  46.  I  have  been  a  trial  judge  in  the  state  and  federal  courts 
for  more  than  30  years.  During  that  time,  I  have  seen  up  close  the  enormous  devas- 
tation that  drugs  have  wrought  on  American  society.  My  grandchildren,  like  your 
children,  have  to  live  in  this  society  and  I  cannot  express  to  you  how  much  I  am 
concerned  for  them.  We  need  to  send  a  strong  message  about  our  unwavering  intol- 
erance to  drug  use  and  drug  trafficking.  But  oeing  strong  and  tough  is  not  enough. 
We  must  be  smart  and  we  must  be  fair.  Our  country  cannot  afford,  literally  and 
figuratively,  to  simply  warehouse  the  thousands  of  mostly  young  people  who  have 
been  brought  or  found  their  way  into  the  evil  and  destructive  world  of  drugs.  We 
must  put  the  violent  ofTenders  in  prison  for  long  periods  of  time.  No  question.  But 
sending  an  18-year-old  to  federal  prison  for  twenty  years  for  selling  a  handful  of 
crack  while  his  powder  supplier,  or  for  that  matter  a  violent  state  felon,  is  free  in 
a  much  shorter  time  is  simply  bad  policy  and  a  waste  of  our  precious  resources.  It 
is  also  unfair  and  unjust. 

When  there  is  any  injustice,  we  must  be  vigilant  in  our  elTorts  to  remedy  it.  But 
when  government  policy  is  unfair,  or  even  when  government  policy  is  perceived  to 
be  unfair,  our  vigilance  must  be  even  greater.  I-ong  ago,  Mr.  Justice  Brandeis  com- 
pared our  government  to  a  teacher.  "For  good  or  for  ill,"  he  said,  the  government 
"teaches  the  whole  people  by  its  example."  If  the  government  is  seen  as  unfair  or 
unjust,  it  breeds  contempt  for  the  law.  Our  recent  history  bears  this  out. 

Mr.  Chairman,  crack  is  a  horrible  thing.  All  drugs  are  horrible.  We  punish  all 
drug  trafficking  severely.  But  punishing  crack  more  harshly  because  it  is  the  drug 
of  the  poor  neighborhoods — like  the  cheap  wine  of  those  same  neighborhoods — we 
believe  is  wrong.  We  at  the  Commission  are  committed  to  policies  we  think  are 
strong,  smart,  and  fair.  We  believe  our  recommendations  are  in  that  vein. 

I  thank  you  again  for  giving  me  the  opportunity  to  be  here.  I  would  be  happy  to 
respond  to  any  questions  that  the  committee  might  have. 
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Chart  I 


Number  of  Federal  Defendants  Convicted  of 
Trafficking  Cocaine  and  Other  Drugs 
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Aggravating  Factors  That  Lengthen  Drug  Sentences  Under  the  Guidelines 

Possession,  use,  or  discharee  of  a  dangerous  weapon. 

Possession  of  a  restricted  firearm,  e.g.  machine  gun. 

Murder  of  a  victim  in  the  course  of  a  drug  crime. 

Death  or  serious  bodily  injury  resulting  from  the  use  of  the  drug. 

Drive-by  shootings. 

Involvement  of  juveniles  or  street  gangs. 

Sale  of  drugs  to  juveniles  or  pregnant  women. 

Drug  crime  in  a  protected  location. 

Significant  prior  criminal  records. 

Continuing  criminal  enterprise. 
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Mr.  McCoLLUM.  Thank  you  very  much,  Judge  Conaboy. 
Judge  Tacha. 

STATEMENT  OF  HON.  DEANELL  REECE  TACHA,  U.S.  CIRCUIT 
JUDGE  FOR  THE  TENTH  CIRCUIT,  AND  COMMISSIONER,  U.S. 
SENTENCING  COMMISSION 

Judge  Tacha.  Thank  you,  Mr.  Chairman,  and  thank  you,  Chair- 
man Conaboy  and  members  of  the  committee,  for  this  opportunity. 

First  I  want  to  reiterate  what  Judge  Conaboy  has  said.  This  has 
been  a  difficult  issue  for  the  Commission  and  a  great  deal  of  time 
has  been  spent  both  under  the  able  leadership  of  Judge  Conaboy 
and  our  wonderful  staff.  So  I  hope  the  committee  recognizes  that 
this  is  the  result  of  a  great  deal  of  deliberation  and,  I  must  say, 
agonizing  soul  searching  over  this  issue. 

I  also  would  like  to  reiterate  what  the  judge  said:  the  differences 
on  the  Commission  are  very  small.  Let  me  begin  by  saying  that  the 
report  was  unanimous  that  the  Commission  could  find  no  policy 
basis  for  the  100-to-l  differential.  Some  of  the  unfairness  to  which 
Judge  Conaboy  referred  is  contained  in  that  100-to-l  differential. 
Further,  I  emphasize  that  we  are  unanimous  that  the  1-to-l  ratio 
should  apply  to  users  and  possessors. 

So  we  are  talking  here  only  about  distributors  and  dealers  in 
crack  cocaine.  The  1-to-l  is  for  those — and  we  agree  unanimously — 
who  use  or  possess.  The  difference  between  the  minority  on  the 
Commission — three  Commissioners  dissented  and  I  wrote  the  lead 
dissent — the  difference  is  limited  to  this  question  of  whether  there 
should  be  any  differential  for  those  who  deal  and  distribute  crack, 
and,  secondly,  as  Judge  Conaboy  very  ablv  pointed  out,  whether 
the  aggravating  factors  that  would  be  adaed  to  the  base  offense 
level  are  sufficient  to  take  into  account  the  harms  that  unani- 
mously the  Commission  agreed  inhere,  in  crack,  in  its  crack  smok- 
able  form  making  it  different  from  powder  which  is  normally  in- 
jected form. 

The  Commission  was  unanimous  in  the  view  that  crack  is  more 
harmful  than  powder.  Indeed,  everyone  agrees  that  it  is,  from  pre- 
vious experts  in  this  body  to  every  circuit  court  in  the  Nation,  drug 
users  themselves,  through  anecdotal  and  sentencing  evidence,  and 
certainly  our  special  report. 

Why  is  that  so?  Why  is  crack  more  harmful  than  powder?  One 
is  the  reason  that  Judge  Conaboy  has  mentioned.  Crack  is  nor- 
mally smoked.  It  is  in  a  smokable  form.  Thus,  it  is  that  smokable 
form  that  is  so  addictive.  It  is  not  physiologically  addictive  but  psy- 
chologically addictive. 

In  the  process,  we  learned  so  much  about  cocaine.  One  of  the 
things  that  you  learn  is  that  the  high  is  very  quick  and  lasts  a  very 
short  period  of  time  when  one  smokes  crack  cocaine.  When  one 
does  so,  the  psychological  need  for  a  new  dose  of  crack  cocaine  will 
occur  somewhere  around  a  half  an  hour  later.  Thus,  the  possibility 
and  vulnerability  to  hinging  is  much  greater  when  one  smokes  a 
drug  than  when  one  injects  it.  Thus,  that  is  one  of  the  harms. 

Ajnother  harm  is  that,  because  of  its  ease  of  use,  the  smokable 
form,  most  people  are  not  as  willing  to  inject  into  their  arms  or  into 
their  bloodstream  as  readily  or  on  as  broad  a  basis  as  those  who 
are  willing  to  smoke. 
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Finally,  I  have  a  lot  of  anecdotal  evidence  about  defendants  who 
had  used  both  powder  and  crack.  Powder:  Sometimes  over  a  period 
of  time,  of  course,  it  affected  their  lives,  but  their  testimony  was 
that  when  they  went  to  crack  cocaine  and  switched  to  crack  in  its 
smokable  form,  their  lives  were  devastated  and  many  of  those  of 
the  defendants  whom  they  new. 

Another  increased  harm  with  crack  is  the  market  itself.  Crack  is 
normally  sealed  in  single  dose  portions;  that  is,  in  the  vernacular, 
"rocks",  one-tenth  to  half  a  gram.  These  are  available  for  as  little 
as  $5,  and  I  will  remind  you  that  in  1986  one  of  the  experts  who 
testified  before  this  committee  said  it  is  sort  of  like  the  McDonald's 
situation.  Crack  in  that  $5  cheap  form  is  like  fast  foods.  It  is  in 
a  readily  packaged,  easily  available,  very  affordable  form. 

Why  is  that  so  dangerous?  It  is  because  it  has  made  this  drug 
available  to  a  whole  new  population,  our  children.  Indeed  of  those 
who  used  crack  over  the  last  year,  it  is  most  popular  with  children 
12  to  17  years  old. 

I  am  a  mother  of  four  children  at  or  near  those  ages,  and  I  can 
tell  you  that  it  gives  me  great  concern  that  we  would  even  consider 
the  possibility  of  bringing  down  to  a  very  low  level  the  penalties 
for  those  distributors  who  make  available  crack  for  "lunch  money." 

Why  aren't  the  enhancements  enough?  We  would  like  to  see 
somehow  the  guidelines  work  with  enhancements,  but  the  two 
harms  I  have  just  told  you  about,  addictiveness  and  the  market, 
simply  cannot  be  taken  into  account  by  these  guideHne  enhance- 
ments. 

For  me  as  a  judge  reviewing  these  sentences,  it  seems  to  me 
much  more  straightforward  as  a  baseline  threshold  level  to  adopt 
at  least  some  differential  to  take  into  account  these  market  and 
addictiveness  considerations  which  simply  cannot  be  taken  account 
of  in  these  enhancements. 

Let  me  also  remind  you,  we  are  talking  about  distributors  and 
dealers  here,  we  are  not  talking  about  users  where  we  all  agpree 
that  1-to-l  is  appropriate.  To  me  and  to  the  other  dissenters,  1-to- 
1  provides  insufficient  penalties  for  these  crack  dealers. 

A  crack  dealer  who  sells  50  grams  will  potentially,  without  en- 
hancements— and  I  readily  say  this  is  without  enhancements — be 
subject  to  only  12  to  18  months  instead  of  the  current  10-year  sen- 
tence; that  is  assuming  the  mandatory  minimum  would  go  away  as 
well.  And  it  is  clear  that  the  sentences,  according  to  the  majority, 
will  be  more  severe  for  crack  dealers  if  the  enhancements  apply, 
makes  the  point  about  the  increased  violence  that  inheres  in  tne 
crack  market. 

You  will  then  ask  what  is  the  appropriate  ratio.  If  I  agree  100- 
to-1  is  too  much,  and  the  other  dissenters  do  as  well,  and  we  agree 
that  1-to-l  is  correct  for  users  and  possessors,  I  think  it  would  be 
inappropriate  for  me  as  a  dissenting  member  of  a  commission  that 
must  work  on  a  collegial  basis  to  recommend  to  you  any  particular 
alternative  ratio.  We  did  not  prevail;  the  majority  prevailed.  Thus, 
Judge  Conabov  is  correct:  No  other  ratios  were  discussed  very 
much  among  Commission  members. 

I  therefore  offer  you  only  some  possibilities  with  no  recommenda- 
tion. I  say  100-to-l  is  too  high.  I  say  this  is  not  an  exact  science 
by  any  means.  The  100-to-l  does  have  some  unfairness  perceptions 
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in  it  for  which  we  could  find  no  poHcy  basis.  There  are  lots  of 
ranges  in  between,  I  would  quickly  suggest  three  that  I  have  heard 
discussed  and  have  seen  discussed,  in  the  literature. 

One,  the  possibility  of  a  5-to-l  base  offense  level.  That  differen- 
tial can  be  justified  because  heroin  and  methamphetamine  are  sen- 
tenced in  exactly  that  way,  on  a  5-to-l  basis  to  powder  cocaine.  We 
could  talk  about  all  the  pros  and  cons  of  that  and  why  those  are 
analogous.  Heroin  is  injected,  however,  and  crack  is  smoked.  As  we 
have  just  talked  about,  an  injected  drug  is  not  as  broadly  used  as 
a  drug  that  is  smoked  and  certainly  not  as  broadly  used  among 
young  people.  Heroin  remains  somewhat  more  expensive  as  well. 

A  second  alternative  might  be,  and  is  talked  about  in  the  lit- 
erature, is  10-to-l.  That  is  the  one  example  in  the  guidelines  where 
a  smokable  of  the  same  drug  is  treated  in  a  different  way  than  that 
same  drug.  Methamphetamine  in  its  purer  form,  or  ice,  is  treated 
10-to-l  in  its  smokable  form  against  standard  meth  at  the  1  level. 

Finally,  there  has  been  discussion  of  20-to-l  in  the  literature.  It 
seems  to  be  justified  on  rules  on  the  offense,  which  leads  me  to  the 
discussion  about  low-level  dealers  getting  worse  sentences  than 
high-level  dealers. 

The  crack  cocaine  market  is  a  very  different  market.  The  cocaine 
market  in  powder  is  what  one  could,  I  think,  generally  call  a  verti- 
cal market,  one  we  think  about  with  importers  and  high  and  mid 
level  and  low  level.  The  crack  cocaine  market — this  process  of 
changing  the  same  pharmacological  substance,  cocaine,  from  the 
powder  form  which  is  injected  to  the  smokable  form,  is  a  very  sim- 
ple process,  done  quite  easily.  That  is  absolutely  correct. 

But  the  result  of  that  is  that  the  crack  market  is  a  horizontal 
market  where  dealers  at  literally  the  retail  level  can  be  utilizing 
horizontal  organizations  and  engaging  in  many  transactions  in 
those  horizontal  organizations.  So  it  would  be  very  important  even 
though,  in  the  stereotypical  vertical  line,  it  would  not  be  viewed  as 
very  nigh  in  the  chain. 

I  simply — and  I  think  it  is  true  that  the  other  dissenters — simply 
could  not  adopt  a  sentencing  structure  that  functionally  and  effec- 
tively encourages  that  simple,  very  simple,  process  of  changing  the 
powder  into  crack,  but  it  is  that  process  that  makes  this  drug  read- 
ily available,  in  a  smokable  form,  and  in  a  very  affordable  form, 
and  available  to  our  children  and  available  to  devastate  our  neigh- 
borhoods. 

Finally,  a  brief  note.  We  have  been  instructed  by  statute  and  by 
this  Congress  to  have  a  race-neutral  sentencing  scheme.  Every  cir- 
cuit court  in  this  Nation  is  unanimous,  the  Sentencing  Guidelines 
and  this  particular  provision  can  point  to  no  racial  discrimination 
or  racial  animus  or  intent  on  the  part  of  Congress  or  of  the  Com- 
mission in  establishing  these  Sentencing  Guidelines.  The  Sentenc- 
ing Guidelines  are  race-neutral. 

What  that  means  is  that  for  every  defendant  who  does  the  same 
criminal  action,  the  same  base  offense  levels  and  the  same  en- 
hancements will  be  applied,  regardless  of  race.  To  take  any  dif- 
ferent tack  to  sentencing  based  on  any  different  judgment,  whether 
on  race  or  location  or  prosecutorial  activity  or  whatever  other  fac- 
tor, is  for  me  to  retreat  from  a  mandate  to  have  a  race-neutral  sen- 
tencing framework. 
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Let  me  conclude  then  by  saying  that  whatever  the  final  ratio  is, 
you  need  to  understand  that  the  mandatory  minimums  work  hand 
in  hand  with  the  guidelines.  One  hundred-to-one  we  unanimously 
agree  is  too  high.  We  also  reaflfirm  that  1-to-l  for  users  and  posses- 
sors is  a  unanimous  recommendation.  However,  for  the  dealers  and 
distributors  who  devastate  neighborhoods,  who  gather  children  rap- 
idly into  the  marketing  system,  we  believe  the  harms  cannot  be  ap- 
propriately captured  in  the  enhancements. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Judge  Tacha  follows:] 

Prepared  Statement  of  Hon.  Deanell  Reece  Tacha,  U.S.  Circuit  Judge  for 
THE  Tenth  Circuit,  and  Commissioner,  U.S.  Sentencing  Commission 

Mr.  Chairman,  members  of  the  Committee,  thank  you  for  the  opportunity  to 
present  my  views  on  the  Sentencing  Commission's  proposal  to  equalize  sentences  for 
crack  and  powder  cocaine  defendants.  Let  me  start  today  by  expressing  my  utmost 
respect  and  admiration  for  the  work  of  Chairman  Conaboy,  Commissioner  Budd,  the 
other  Commissioners,  and  the  Sentencing  Commission  staff  on  this  very  difficult 
issue.  Let  me  also  acknowledge  my  agreement  with  Chairman  Conaboy  that  the 
similarities  between  the  majority  and  the  dissent  on  this  issue  are  much  greater 
than  our  differences.  As  I  stated  in  my  dissent,  I  wholeheartedly  support  the  Com- 
mission's Special  Report  to  Congress:  Cocaine  and  Federal  Sentencing  Policy,  includ- 
ing its  conclusion  that  the  100-to-l  quantity  ratio  that  currently  drives  cocaine  traf- 
ficking sentencing  policy  cannot  be  justified.  I  also  fully  endorse  the  Commission's 
recommended  equalization  of  sentences  for  crack  and  powder  cocaine  possession  of- 
fenses. The  point  at  which  I  must  respectfully  disagree  with  the  majority,  however, 
is  the  majority's  conclusion  that  equalization  of  sentences  for  cocaine  and  crack  dis- 
tribution offenses  is  the  solution. 

Since  its  advent  in  this  country,  crack  cocaine  has  been  associated  with  greater 
harms  than  has  powder  cocaine.  Expert  testimony  presented  to  Congress,  every  cir- 
cuit court  decision  to  address  the  issue,  drug  users  themselves,  and  the  Sentencing 
Commission's  Special  Report — the  product  of  over  two  years  of  study — are  all  in 
agreement:  crack  cocaine  is  a  more  dangerous  substance  than  cocaine  powder.  Crack 
poses  a  more  acute  danger  chiefly  due  to  its  inherent  addictiveness  and  its  ready 
accessibility  to  large  segments  of  our  society. 

While  pharmacologically  the  same,  crack  is  a  more  addictive  substance  than  pow- 
der cocaine.  Because  crack  is  smoked,  it  has  quicker  and  more  intense  physiological 
and  psychotropic  effects  on  the  user  than  does  the  snorting  of  powder  cocaine.  This 
intense  "high"  that  comes  from  smoking  crack  is  short-lived,  however,  thus  creating 
a  craving  for  more  and  more  of  the  drug.  Indeed,  the  crack  user  is  more  vulnerable 
to  hinging  and  dependency  than  persons  who  snort  powder  cocaine.  Moreover,  while 
a  user  may  be  able  to  achieve  a  similar  effect  by  injecting  powder  cocaine,  these 
intense  effects  are  more  common  amongst  crack  users  because  only  a  few  are  willing 
to  inject  cocaine  into  their  arms  through  a  needle. 

While  clearly  supported  by  the  formal  data  and  research,  one  really  need  look  no 
further  than  to  drug  users  themselves  to  observe  the  increased  addictiveness  and 
potency  of  crack.  Recently,  a  Judge  colleague  of  mine  sent  me  transcripts  of  two  sen- 
tencing hearings  involving  crack  cocaine  offenders.  In  both  cases,  despite  histories 
of  powder  cocaine  use,  the  college-educated  defendants  were  productive  members  of 
society.  All  of  that  changed,  however,  when  the  defendants  began  using  crack.  As 
one  defendant  reiterated  to  the  Judge,  he  and  many  of  his  frienas  had  snorted  pow- 
der cocaine  infrequently  over  several  years  without  the  drug  significantly  affecting 
their  lives.  In  contrast,  reviewing  his  own  experience  as  well  as  the  experiences  of 
the  numerous  individuals  the  defendant  knew  who  had  tried  smoking  crack,  the  de- 
fendant was  aware  of  only  one  individual  who  had  not  become  addicted  to  crack 
after  smoking  the  drug  and  whose  life  had  not  been  devastated  by  its  use. 

Crack  cocaine  also  poses  a  greater  harm  to  society  than  does  powder  cocaine  be- 
cause of  the  manner  in  which  crack  is  marketed.  Crack  is  easily  manufactured  and 
is  sold  in  smaller  quantities  and  at  lower  unit  prices  than  powder  cocaine.  While 
cocaine  powder  is  traditionally  sold  by  the  gram  for  $65-$  100  per  gram,  crack  is 
typically  sold  by  the  dose  (1710-1/2  gram)  for  as  little  as  $5.00  per  dose.  The  avail- 
ability of  crack  has  reduced  the  financial  burden  that  previously  limited  cocaine 
usage  in  this  country  to  the  relatively  affluent.  Most  distressingly,  the  cheap  price 
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of  crack  has  allowed  children  to  afFord  cocaine,  exposing  the  most  vulnerable  seg- 
ment of  our  society  to  another  potent,  addictive  drug. 

Dr.  Robert  Byck,  M.D.,  described  the  crack  market  as  he  saw  it  in  1986: 

[W]hat  we  have  here  is  the  fast  food  solution.  It  is  not  that  McDonald's 
hamburgers  are  necessarily  better,  .  .  .  it  is  the  fact  that  they  are  al- 
ready preoared,  they  are  ready  to  go,  and  they  come  in  a  little  package. 
Here  suddenly  we  have  cocaine  available  in  a  little  package,  in  unit  dosage, 
available  at  a  price  that  kids  can  pay  initially. 

"Crack"  Cocaine:  Hearing  Before  the  Permanent  Subcomm.  on  Investigations  of  the 
Senate  Comm.  on  Governmental  Affairs,  99th  Cong.,  2d  Sess.  20  (1986)  (Testimony 
of  Dr.  Byck).  Sadly,  Dr.  Byck's  analysis  has  proved  correct:  of  those  using  cocaine 
in  the  past  year,  crack  was  more  popular  among  12-  to  17-year-olds  than  among  any 
other  age  group.  Indeed,  as  the  motner  of  four  children,  it  concerns  me  greatly  that 
a  substance  as  addictive  as  crack  is  available  for  little  more  than  "lunch  money." 

Additional  harms  associated  to  a  greater  degree  with  crack  than  with  powder  co- 
caine include  the  increased  association  of  violent  crime  with  crack,  the  deterioration 
of  neighborhoods  due  to  open-air  markets  and  crack  houses,  and  the  high  correlation 
between  crack  and  a  host  of  social  harms,  including  parental  neglect,  child  and  do- 
mestic abuse,  and  high  risk  sexual  behaviors.  Guideline  enhancements,  including 
the  proposed  enhancements,  simply  do  not  account  for  all  of  these  hands.  Thus, 
higher  base  sentences  for  crack  distribution  offenses  are  necessary  for  sentences  to 
reflect  the  greater  dangers  posed  by  crack. 

Keep  in  mind,  the  penalties  we  are  discussing  today  relate  only  to  crack  distribu- 
tion offenses.  The  entire  Commission  is  in  agreement  that  higher  base  sentences  are 
not  warranted  for  those  who  use  or  possess  crack.  Crack  distributors,  unlike  posses- 
sors, are  essential  links  in  the  distribution  chain.  Thus,  when  designing  appropriate 
penalties  for  crack  distributors,  the  manner  in  which  crack  is  marketed  is  of  critical 
importance. 

Furthermore,  adopting  a  one-to-one  quantity  ratio  at  the  powder  cocaine  penalty 
level  provides  for  insufiicient  punishment  of  crack  distributors.  A  mid-level  dealer 
who  distributes  fifty  grams  of  crack  (an  amount  that  would  currently  trigger  a  ten- 
year  sentence)  to  other  mid-  or  street-level  dealers,  and  pleads  guilty,  will  face  a 
guideline  sentence  of  only  twelve  to  eighteen  months  imprisonment  under  the  pro- 
posed change.  A  twelve-month  sentence  seems,  to  me,  too  short  for  a  dealer  respon- 
sible for  up  to  500  crack  transactions. 

Despite  the  majority's  reassurances  that  crack  distributors  will  continue  to  receive 
greater  sentences  than  powder  defendants,  this  can  happen  under  a  one-to-one 
quantity  ratio  only  if  crack  defendants  continue,  inter  alia,  to  have  more  extensive 
criminal  histories,  use  weapons  to  a  greater  extent  than  powder  defendants,  and  ac- 
cept responsibility  to  a  lesser  extent  than  powder  defendants.  In  my  judgment,  it 
is  not  sound  policy  to  rely  on  the  fortuity  of  the  presence  of  the  above  factors  to 
ensure  that  crack  defendants  receive  sufficiently  harsh  penalties.  Rather,  it  makes 
more  sense  to  me  to  ensure  up  front  that  crack  distribution  defendants  receive  ap- 
propriately harsh  penalties,  regardless  of  their  criminal  histories  or  the  specific 
characteristics  of  the  crime  involved,  simply  because  they  are  selling  a  more  dan- 
gerous substance.  The  surest  method  of  accomplishing  this  is  to  provide  for  a  dif- 
ferential ratio  for  crack  distribution  offenses.  What  that  ratio  should  be,  however, 
is  the  subject  of  much  debate  and  few  clear-cut  answers. 

In  discussing  ratios,  I  would  first  like  to  reiterate  that  I  find  the  current  100-to- 
1  ratio  unjustified.  Although  crack  is  associated  with  greater  harms  than  powder 
cocaine,  these  harms  do  not  warrant  a  ratio  as  high  as  100-to-l.  Currently,  sen- 
tences for  crack  offenders  are  roughly  two  to  six  times  as  great  as  sentences  for  pow- 
der cocaine  offenders  distributing  equivalent  quantities  of  drugs.  See  Table  Al.  In 
my  opinion,  this  disparity  is  too  extreme,  and  a  lower  differential  ratio  can  ade- 
quately account  for  the  greater  dangers  associated  with  crack.  Having  said  this, 
however,  I  am  not  prepared — nor  do  I  think  it  would  be  appropriate  for  me — to  ad- 
vocate a  specific  solution.  I  have  never  recommended  a  specific  alternative  to  the 
one-to-one  or  even  the  100-to-l  quantity  ratio.  As  one  of  three  dissenting  members 
of  the  Conunission  on  an  issue  where  the  majority  has  prevailed  and  no  other  ratio 
was  analyzed  by  the  entire  Commission,  in  my  judgment  it  would  be  inappropriate 
for  me  to  make  any  such  specific  recommendation.  I  therefore  offer  only  some  fac- 
tors for  your  consideration. 

Selecting  a  ratio  that  adequately  and  fairly  provides  for  appropriate  punishment 
for  crack  distribution  offenses,  like  all  sentencing  policy,  is  not  an  exact  science. 
Rather,  the  process  involves  looking  at  a  number  of  options,  weighing  their  advan- 
tages and  disadvantages,  evaluating  the  impact  of  the  various  options  on  sentences, 
and  ultimately  making  a  judgment  call  on  which  option  proves  most  acceptable  on 
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a  policy  basis.  In  some  instances,  it  may  be  helpful  to  view  the  actual  sentence  dif- 
ferentials between  crack  and  pjowder  cocaine  defendants  at  various  ratios.  Thus,  I 
have  included  some  tables  to  highlight  these  areas.  See  Tables  A2-A4  (showing,  for 
example,  that  at  a  ten-to-one  ratio,  crack  sentences  would  be  one  and  one-half  to 
three  times  as  great  as  powder  sentences).  With  this  in  mind,  I  ofTer  the  following 
brief  discussion  of  the  most  frequently  cited  alternatives:  five-to-one,  ten-to-one,  and 
twenty-to-one. 

Many  have  advocated  a  five-to-one  ratio  for  crack  to  powder  cocaine,  in  large  part 
because  heroin  and  methamphetamine  offenses  are  sentenced  at  a  level  of  five-to- 
one  relative  to  powder  cocaine.  Presumably,  heroin  and  methamphetamine  offenses 
are  sentenced  more  severely  than  powder  cocaine  because,  like  crack,  they  are  more 
potent.  Additionally,  unlike  powder  cocaine  or  crack,  heroin  is  physically  as  well  as 
psychologically  addicting.  While  the  fact  that  crack  poses  no  risk  of  physical  addic- 
tion may  weigh  in  favor  of  treating  crack  offenses  less  harshly  than  neroin — e^., 
at  four-to-one  or  three-to-one — other  factors  tip  the  scale  in  the  other  direction.  For 
example,  heroin  must  be  injected  to  obtain  maximum  effect  and  is  generally  more 
expensive  than  crack.  Thus,  heroin  is  not  as  accessible  to  children  and,  indeed,  our 
most  current  data  indicates  that  neither  heroin  nor  methamphetamine  use  is  as 
prevalent  in  this  country  as  the  use  of  crack.  Further,  sentences  for  crack  offenders 
may  be  too  low  if  sentenced  at  a  level  of  five-to-one.  See  Table  B  (setting  forth  the 
starting  points  for  sentences  at  various  quantity  levels). 

Guidelines'  precedent  exists  for  applying  a  differential  ratio  of  ten-to-one  to  the 
smokable  form  of  a  drug.  Like  crack,  wnicn  is  more  dangerous  than  powder  cocaine 
largely  because  it  is  smokable,  pure  methamphetamine  or  "Ice"  are  concentrations 
of  methamphetamine  that  are  more  efficiently  smoked  than  standard  methamphet- 
amine (which  is  usually  snorted).  Under  the  sentencing  guidelines,  pure  meth- 
amphetamine and  "Ice"  offenses  are  sentenced  at  a  level  oi  ten-to-one  to  standard 
methamphetamine  offenses. 

Moreover,  as  discussed  above,  another  factor  making  crack  more  of  a  danger  to 
society  than  powder  cocaine  is  the  fact  that  crack  is  usually  broken  down  and  sold 
in  single-dose  units,  thus  providing  access  to  a  wider  range  of  individuals — particu- 
larly children  and  the  economically-disadvantaged.  Powder  cocaine,  on  the  other 
hand,  is  generally  sold  per  gram.  Fifty  grams  of  powder  cocaine  represents  fifty  po- 
tential sales.  Fifty  grams  ofcrack,  on  the  other  hand,  can  be  divided  into  five  hun- 
dred doses  and  therefore  can  represent  five  hundred  sales — ten  times  as  many  sales 
as  an  equivalent  amount  of  powder.  Thus,  to  sentence  crack  and  powder  cocaine  dis- 
tributors according  to  the  number  of  potential  sales,  a  ten-to-one  quantity  ratio 
would  be  required. 


Finally,  applying  a  ten-to-one  ratio  may  provide  for  adequate  punishment  for 
ibutors.  For  example,  under  a  ten-to-one  au 
dealer  who  distributes  100  grams  of  crack  and  pleads  guilty  would  face  a  guideline 


crack  distributors.  For  example,  under  a  ten-to-one  quantity  ratio,  a  mid-level  crack 


sentence  of  forty-six  to  fifty-one  months  imprisonment,  a  sentence  that  strikes  me 
as  considerably  more  appropriate  than  the  eighteen  to  twenty-four  month  sentence 
mandated  by  a  one-to-one  quantity  ratio.  See  Table  C. 

An  additional  option  is  a  twenty-to-one  differential  ratio.  This  is  the  ratio  that 
was  originally  proposed  by  Senator  Dole  in  1986.  One  argument  in  favor  of  twenty- 
to-one  is  that  this  ratio  may  roughly  equalize  sentences  of  equally  culpable  crack 
and  powder  defendants.  Sentencing  Commission  data,  while  admittedly  verv  lim- 
ited, tends  to  show  that  crack  dealers  occupying  roles  similar  to  their  equally  cul- 
pable powder  cocaine  counterparts  distribute  smaller  amounts  of  drugs.  For  exam- 
ple, a  mid-level  dealer  is  defined  as  one  who  distributes  large  quantities  to  other 
mid-level  dealers  or  to  street-level  dealers.  A  mid-level  powder  cocaine  dealer  is  sen- 
tenced, on  average,  at  a  base  offense  level  of  28,  representing  a  quantity  of  up  to 
3,5(K)  grams  of  cocaine.  A  mid-level  crack  dealer,  on  the  other  hand,  is  sentenced, 
on  average,  at  a  base  offense  level  of  32,  representing  a  Quantity  of  up  to  150  grams 
of  crack — a  difference  of  roughly  twenty-to-one.  See  Table  D.  Further,  the  applica- 
tion of  a  twenty-to-one  ratio  to  1994  defendants  makes  the  distribution  of  sentences 
among  crack  defendants  more  closely  approximate  to  the  distribution  of  sentences 
among  1994  powder  cocaine  defendants.  See  Table  B. 

The  three  quantity  ratios  I  have  just  presented — five-to-one,  ten-to-one,  and  twen- 
ty-to-one— are  certainly  not  the  only  options.  I  present  them  because  I  think  they 
represent  an  appropriate  range  of  alternatives. 

At  this  time,  I  would  like  to  briefiy  address  a  few  issues  raised  by  my  colleagues 
Chairman  Conaboy  and  Commissioner  Budd.  First,  I  want  to  respond  to  the  concern 
that,  under  the  current  system,  low-level  crack  dealers  receive  sentences  akin  to 
those  received  by  much  higher-level  powder  dealers.  However,  the  crack  market  dif- 
fers from  the  cocaine  powder  market,  rendering  the  distinctions  between  low-level 
and  high-level  dealers  less  meaningful  than  in  the  stereotypical  drug  transaction. 
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The  cocaine  distribution  chain  market  is  generally  viewed  as  a  vertical  framework 
with  importers,  wholesalers,  and  retail -level  dealers.  Under  this  vertical  framework, 
eadi  level  closer  to  retail  sales  involves  less  culpable  individuals.  The  crack  market, 
on  the  other  hand,  often  involves  horizontally-integrated  drug  distribution  chains 
that  utilize  separate  and  distinct  organizations.  Under  a  horizontal  framework,  a 
single  conspiracy  at  the  retail  level  can  be  quite  extensive,  involving  a  major  dis- 
tributor, a  few  mid-level  dealers,  and  several  street  dealers.  Due  to  the  nature  of 
the  crack  market,  a  retail-level  distributer  may  indeed  be  a  very  major  plaver.  Thus, 
defining  low  level  crack  dealers  as  necessarily  less  culpable  than  higher-level  pow- 
der cocaine  dealers  is  problematic. 

At  the  same  time,  while  I  agree  that  sentences  for  low-level  crack  dealers  and 
higher-level  powder  dealers  should  be  more  in  line,  this  problem  can  be  ameliorated 
by  substantially  lowering  the  100-to-l  quantity  ratio.  I  reemphasize,  however,  that 
crack  is  a  more  dangerous  substance  than  powder  cocaine.  Indeed,  the  entire  Com- 
mission reached  this  conclusion  in  our  Special  Report.  Therefore,  although  the  proc- 
ess of  manufacturing  crack  is  relatively  simple,  in  my  opinion  it  is  nevertheless  ap- 
propriate to  punish  a  crack  distributor  more  harshly  for  his  or  her  production  or 
sale  of  a  more  dangerous  product.  I  cannot  support  a  sentencing  scheme  that  effec- 
tively encourages  the  distributor  to  take  the  final,  albeit  simple,  step  of  converting 
powder  cocaine  to  crack  and  make  it  more  readily  available  in  the  marketplace.  This 
18  the  behavior  we  should  be  punishing. 

The  concern  over  the  racial  impact  of  cocaine  sentencing  policy  is  important.  No- 
body can  deny  the  fact  that  the  100-to-l  quantity  ratio  has  largely  affected  African 
American  defendants.  This  factor  alone,  however,  does  not  justify  reshaping  crack 
penalties.  Every  federal  circuit  has  addressed  this  issue  and  the  cases  are  unani- 
mous: neither  Congress  nor  the  Commission  acted  with  discriminatory  intent  in 
fashioning  the  crack  penalties.  To  date,  only  one  of  hundreds  of  federal  district  court 
cases  has  held  otherwise,  and  that  case  was  promptly  overturned  on  appeal.  See 
United  States  v.  Clary,  846  F.  Supp.  768  (E.D.  Mo.),  rev'd  34  F.3d  709  (8th  Cir. 
1994).  The  Commission's  governing  statutes  require  race-neutral  sentencing 
schemes.  The  current  sentencing  guidelines  are  clearly  race-neutral:  the  base  of- 
fense levels  and  enhancements  are  applied  in  exactly  the  same  way  to  all  defend- 
ants regardless  of  race.  To  begin  reshaping  sentencing  schemes  because  they  affect 
racial  groups  differently  is,  to  me,  to  cease  to  administer  a  race-neutral  sentencing 
policy. 

Finally,  let  me  close  by  strongly  advocating  that,  whatever  the  final  ratio  may  be, 
Congress  ensures  the  mandatory  minimum  statutes  and  the  sentencing  guidelines 
work  together.  If  the  mandatory  minimum  penalties  are  not  revised  along  with  the 
guidelines,  the  mandatory  minimums  will  frequently  override  the  guidelines,  pro- 
ducing sharp  clifTs  in  sentencing.  A  coherent  sentencing  scheme  requires  consistency 
between  mandatory  minimum  penalties  and  the  sentencing  guidelines. 

In  conclusion,  I  cannot  support  the  Sentencing  Commission's  proposal  to  equalize 
sentences  for  crack  and  powder  cocaine  trafficking  offenses.  At  the  same  time,  I  ap- 
peal to  the  Committee  to  reevaluate  the  current  100-to-l  quantity  ratio,  and,  in 
doing  so,  to  provide  an  avenue  for  consistency  between  the  mandatory  minimum 
penjQties  and  the  sentencing  guidelines. 

Again,  thank  you  Mr.  Chairman  and  members  of  the  Committee,  for  the  oppor- 
tunity to  express  my  views. 
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TABLE  A 1 


Differential  Sentence  Exposure'  for  Drug  Quantity 

Between  Crack  Cocaine  &  Powder  Cocame  Defendents 

100-to-l  Ratio 


QUANTITY 

DRUG 

OFFENSE 
LEVEL 

SENTENCE^ 
(IN  MONTHS) 

PENALTY' 
RATIO 

5G 

Powder 
Crack 

12 
26 

10-16 
63-78 

6  30  1 

25  G 

Powder 
Crack 

14 
28 

15-21 
78-97 

520  1 

50  G 

Powder 
Crack 

16 

32 

21-27 
121-151 

5.76  1 

100  G 

Powder 
Crack 

18 

32 

27-33 
121-151 

448  1 

200  G 

Powder 
Crack 

20 
34 

33-41 
151-188 

4  58  1 

500  G 

Powder 
Crack 

26 
36 

63-78 
188-235 

2  98  1 

5  KG 

Powder 
Crack 

32 
38 

121-151 
235-293 

1  94  1 

"Sentence  exposure  is  ideniil'ied  using  drug  quantity  alone. 

'Cnminal  Hjstorv'  Category  I  only 

'Penalty  Ratio=Crack/Powder.  lowest  possible  within-range  sentence  used 
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TABLE  A2 


Differential  Sentence  Exposure'  for  Drug  Quantity 

Between  Crack  Cocaine  &.  Powder  Cocaine  Defendents 

5-to-l  Ratio 


QUANTITY 

DRUG 

OFFENSE 
LEVEL 

SENTENCE- 
(IN  MONTHS) 

PENALTY' 
RATIO 

5G 

Powder 
Crack 

12 
14 

10-16 
15-21 

1501 

25  G 

Powder 
Crack 

14 
18 

15-21 
27-33 

1.80:1 

50  G 

Powder 
Crack 

16 
20 

21-27 
63-78 

157:1 

100  G 

Powder 
Crack 

18 

26 

27-33 
33-41 

2.33:1 

200  G 

Powder 
Crack 

20 
26 

33-41 
63-78 

1.91:1 

500  G 

Powder 
Crack 

26 
28 

63-78 
78-97 

1.24:1 

5  KG 

Powder 
Crack 

32 
34 

121-151 
151-188 

125:1 

'Sentence  exposure  is  identified  using  drug  quantity  alone. 

^Cnminal  History  Category  I  only 

^Penalty  Ratio=Crack/Powder,  lowest  possible  within-range  sentence  used. 


TABLE  A3 

Differential  Sentence  Exposure'  for  Drug  Quantit>' 

Between  Crack  Cocame  &  Powder  Cocaine  Defendents 

10-to-l  Ratio 


QUANTITY 

DRUG 

OFFENSE 

LEVEL 

SENTENCE^ 

(IN  MONTHS) 

PENALTY' 
RATIO 

5G 

Powder 
Crack 

12 
16 

10-16 
21-27 

2  10  1 

25  G 

Powder 
Crack 

14 
20 

15-21 
33-41 

2.20  1 

50  G 

Powder 
Crack 

16 
26 

21-27 
63-78 

300  1 

100  G 

Powder 
Crack 

18 

26 

27-33 
63-78 

2.33  1 

200  G 

Powder 
Crack 

20 
28 

33-41 
78-97 

2  36  1 

500  G 

Powder 
Crack 

26 
32 

63-78 
121-151 

1.92  1 

5  KG 

Powder 
Crack 

32 
36 

121-151 
188-235 

1.55  1 

"Sentence  exposure  is  identified  using  drug  quantity-  alone . 

^Cnminal  History  Category  1  only 

^Penalt>'  Ratio=Crack/Po\vder,  using  lowest  possible  within-range  sentence 
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TABLE  A4 


Differential  Sentence  Exposure'  for  Drug  Quantity 

Between  Crack  Cocaine  &  Powder  Cocaine  Defendents 

20-to-l  Ratio 


QUANTITY 

DRUG 

OFFENSE 
LEVEL 

SENTENCE^ 
(IN  MONTHS) 

PENALTY' 
RATIO 

5G 

Powder 
Crack 

12 
18 

10-16 
27-33 

2.70;  1 

25  G 

Powder 
Crack 

14 
26 

15-21 
63-78 

4.20:1 

50  G 

Powder 
Crack 

16 
26 

21-27 
63-78 

3.00:1 

100  G 

Powder 
Crack 

18 
28 

27-33 
78-97 

2.89:1 

200  G 

Powder 
Crack 

20 
30 

33-41 

97-121 

2.94:1 

500  G 

Powder 
Crack 

26 

32 

63-78 
121-151 

1.92:1 

5  KG 

Powder 
Crack 

32 
36 

121-151 
188-235 

1.55:1 

Sentence  exposure  is  identified  using  drug  quantity  alone . 
^Criminal  History  Category  I  only 
■'Penalty  Ratio=Crack/Powder,  lowest  possible  within-range  .sentence  used. 
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Mr.  McCoLLUM.  Thank  you,  Judge  Tacha. 
Mr.  Budd. 

STATEMENT  OF  HON.  WAYNE  A.  BUDD,  COMMISSIONER,  U.S. 
SENTENCING  COMMISSION 

Mr.  BuDD.  Mr.  Chairman  and  members  of  the  subcommittee, 
under  the  strong  leadership  of  our  Chairman,  Richard  Conaboy,  the 
Sentencing  Commission  is  firmly  confronting  the  difficult  issue  of 
cocaine  sentencing  policy.  It  is  an  issue  that  has  been  picked  at  by 
so  many  because  it  raises  trying  questions  of  fear,  crime,  race,  and 
fairness,  no  matter  what  position  one  takes  on  the  issue.  It  is  easy 
for  critics  to  snipe  at  one  aspect  of  that  position  or  another. 

In  coming  up  with  its  recommendations,  the  Commission  has  fol- 
lowed an  open  and  careful  approach.  We  have  consulted  widely 
with  Members  of  Congress,  the  Justice  Department,  other  law  en- 
forcement agencies,  and  a  variety  of  interested  groups.  We  found 
that  almost  everybody  in  a  position  of  political  authority  is  reluc- 
tant to  take  a  position  on  this  issue.  The  reluctance  of  course  is  un- 
derstandable. 

Even  though  almost  everyone  believes  in  the  carefully  crafted 
words  of  the  Justice  Department  that  an  adjustment  in  the  current 
penalty  structure  may  be  appropriate,  there  is  a  pervasive  fear  that 
if  you  call  for  a  change  that  lowers  the  criminal  sentence  for  any- 
one, let  alone  a  drug  criminal,  you  will  be  excoriated  for  being  soft 
on  crime  or  for  sending  the  wrong  message  on  crime.  But  every 
once  in  a  while  the  proper  public  policy  demands  an  adjustment 
and  demands  the  leadership  to  push  for  a  change,  because  irra- 
tional and  unfair  sentencing  policies  also  send  a  message. 

More  than  a  decade  ago,  in  the  Sentencing  Reform  Act  of  1984, 
Congress  created  the  Sentencing  Commission  to  eliminate  irra- 
tional and  unfair  policies  that  breed  disrespect  for  the  law.  Then, 
in  the  1994  crime  bill,  the  Congress  specifically  directed  the  Com- 
mission to  tackle  the  cocaine  issue.  Led  by  our  Chairman,  Judge 
Conaboy,  the  Commission  did  what  it  was  asked  to  do,  face  head 
on  this  type  of  political  hot  potato  and  provide  the  dispassionate, 
nonpartisan  leadership  on  the  basis  of  hard  facts  and  hard  data. 

As  the  chairman  here  stated  today,  I  was  appointed  the  U.S.  at- 
torney for  the  District  of  Massachusetts  by  President  Bush  in  1989, 
and  subsequently,  in  1992,  he  appointed  me  the  Associate  Attorney 
General  of  the  United  States.  My  first  priority  and  my  primary 
focus  as  a  prosecutor  was  drug  crime.  I  know  firsthand  the  destruc- 
tion that  drugs  bring  on  a  community. 

After  I  was  sworn  in  as  the  U.S.  attorney,  I  visited  with  commu- 
nity leaders,  with  clergy,  with  social  activists  from  around  Massa- 
chusetts. They  told  me  about  the  seemingly  endless  problems  of 
drugs  and  violence  in  their  inner-city  communities,  and  they  asked 
for  Federal  law  enforcement  resources  to  combat  these  problems. 

They  told  me  in  particular  about  the  devastating  effect  drugs 
have  on  minority  communities,  and  we  discussed  the  devastation 
that  comes  with  crack  cocaine.  As  a  result  of  my  meetings,  my  own 
experience,  and  my  commitment  to  strong  law  enforcement,  we  in 
Massachusetts  created  a  Federal,  State,  and  local  drug  task  force, 
an  unprecedented  undertaking  at  the  time. 
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Since  its  creation,  that  task  force  has  brought  to  justice  some  of 
the  biggest  drug  dealers  in  New  England.  If  you  nave  questions 
whether  or  not  I  believe  in  harsh  sentences  for  drug  criminals,  just 
ask  some  of  those  drug  dealers.  Some  of  the  major  traffickers  we 
prosecuted  are  in  prison  for  life,  and,  frankly,  that  is  the  way  it 
ought  to  be.  It  should  be  very  clear  that  I  am  all  for  dealing  harsh- 
ly with  major  drug  traffickers.  But  just  as  I  am  devoted  to  strong 
law  enforcement,  I  am  also  committed  to  parity,  fairness,  and  con- 
sistency in  Federal  sentencing  practices. 

This  is  the  guiding  philosophy  of  the  Sentencing  Guidelines,  and 
it  is  why  I  was  honored  to  take  a  position  on  the  Sentencing  Com- 
mission late  last  year.  As  an  attorney  who  has  practiced  for  many 
years  in  the  Massachusetts  courts  as  well  as  in  the  Federal  system, 
I  know  that  parity  isn't  always  achieved. 

I  am  concerned  that  many  times  judges  are  inclined  to  give  a 
break  to  defendants  who  look  more  sympathetic  or  who  share  with 
them  a  similar  ethnic,  racial,  cultural  or  economic  background. 
That  simply  has  been  my  experience  in  some  cases.  Likewise,  there 
are  instances  when  prosecutorial  charging  decisions  and  sentencing 
recommendations  often  result  in  unfair  treatment  for  minorities, 
perhaps  for  some  of  the  same  reasons. 

On  the  issue  of  cocaine  sentencing  policy,  while  the  Commission 
found  no  racial — racially  motivated  intent  in  the  creation  of  the 
100-to-l  ratio,  there  can  be  no  doubt  that  the  higher  penalty  for 
crack  offenders  falls  disproportionately  on  minority  defendants.  We 
have  prepared  some  graphs  that  illustrate  the  disparate  impact. 

Now,  as  you  see  on  the  chart  that  is  being  displayed,  better  than 
90  percent,  90  percent  of  all  crack  cocaine  offenders  sentenced  in 
Federal  court  in  1994  were  black,  6  percent  were  Hispanic  and  4 
percent  were  white.  These  numbers  are  even  more  startling  when 
you  take  into  consideration  that  surveys  show  that  the  majority  of 
crack  users  are  white.  Now,  compare  these  numbers  with  the  per- 
centage of  powder  cocaine  defendants  as  demonstrated  in  the — on 
the  left  side  of  the  chart;  30  percent  of  the  powder  cocaine  defend- 
ants were  black,  43  percent  Hispanic  and  approximately  26  percent 
were  white. 

The  depth  of  the  adverse  impact  becomes  that  much  more  evi- 
dent when  you  consider  that  on  many,  many  occasions  there  is  dis- 
cretion in  law  enforcement  as  to  whether  or  not  to  take  cases  to 
the  State  courts  where  crack  and  powder  penalties  are  almost  in- 
variably less  severe  and  hardly  ever  with  a  quantity  ratio,  or  to  the 
Federal  courts  where  the  crack  penalties  are  staggeringly  more 
steep.  While  Congress  has  attempted  to  frame  a  national  policy 
that  would  be  applied  uniformly  across  the  country  in  all  similar 
drug  cases,  the  Commission's  research  suggests  that  uniform  appli- 
cation simply  is  not  occurring.  The  present  record  shows  vast  and 
surprising  differences  in  prosecution  practices. 

For  example,  many  rural  Federal  districts,  like  the  Central  Dis- 
trict of  Illinois,  have  experienced  a  considerably  higher  proportion 
of  Federal  crack  cocaine  convictions  than  largely  urban  districts 
like  the  Chicago-driven  Northern  District  of  Illinois.  A  similar  ex- 
ample can  be  found  in  the  Eastern  District  of  New  York,  which  in- 
cludes Brooklyn.  This  district  reports  a  much  lower  number  of  Fed- 
eral crack  sentencings  than  either  Northern  or  Southern  West  Vir- 
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ginia,  where  the  population  is  a  fraction  of  the  size  of  Brooklyn's; 
this  is  so  even  though,  according  to  the  New  York  City  Police  De- 
partment, 46  percent  of  all  drug  arrests  in  recent  years  were  crack 
cocaine-related. 

The  adverse  impact  in  disparate  prosecution  practices,  however, 
doesn't  tell  the  whole  story.  The  Commission's  study  of  cocaine  sen- 
tencing policy  examined  the  pharmacology  of  cocaine,  the  way  it  is 
used  and  marketed,  the  violence  associated  with  its  use  and  mar- 
keting, as  well  as  the  enforcement  priorities  surrounding  cocaine. 
We  looked  hard  for  a  justification  for  the  100-to-l  quantity  ratio 
and  found,  as  my  colleagues  have  stated  unanimously,  that  there 
was  no  empirical  or  policy  justification  for  it. 

The  point  of  all  of  this  is  that  the  100-to-l  quantity  ratio  is  sim- 
ply unfair  and  unwarranted.  The  Commission  unanimously  found 
this  to  be  the  case.  The  gross  unfairness  may  not  have  been  in- 
tended at  the  time  the  ratio  was  created,  but  it  certainly  has 
worked  out  that  way  in  practice. 

That  having  been  said,  I  must  reiterate  something  Chairman 
Conaboy  stated.  The  Commission  found,  and  it  is  firmly  stated  in 
our  report,  that  there  are  certain  offense  and  offender  characteris- 
tics that  apply  more  often  to  crack  offenders  as  opposed  to  powder 
offenders  and — which  should  result  in  a  punishment  differential. 
But  in  determining  the  base  sentences  to  which  we  will  add  the  en- 
hancements, we  must  all  remember  that  crack  cocaine  and  powder 
cocaine  are  derived  from  the  same  drug,  and  we  must  remember 
that  without  powder  cocaine,  we  would  not  have  crack. 

You  know  how  it  is  prepared,  simply  cooked  with  baking  soda 
and  water.  It  doesn't  take  great  skill  to  prepare  it,  and  the  conver- 
sion is  most  often  done  at  the  very  lowest  rungs  of  the  distribution 
chain.  The  result  is  that  the  people  being  prosecuted  for  crack  co- 
caine offenses  are  most  often  low-level  street  dealers  who  buy  pow- 
der cocaine  and  cook  the  crack  themselves. 

The  policy  of  punishing  these  offenders  with  sentences  hugely 
disproportionate  to  those  for  their  suppliers  runs  counter  to  the 
usual  law  enforcement  policy  of  seeking  higher  penalties  for  those 
who  organize  and  lead  drug  rings  and  who  are  typically  responsible 
for  bringing  larger  quantities,  greater  quantities  of  illegal  sub- 
stances into  our  communities. 

One  of  the  most  troubling  aspects  of  the  disproportionately  high- 
er penalties  for  crack  cocaine,  for  me  as  a  former  prosecutor,  is  the 
preponderance  of  multiple  drugs  in  drug  trafficking  organizations, 
especially  those  involving  crack.  I  don't  believe  we  ever  prosecuted 
a  crack  case  that  didn't  have  powder  somewhere  up  in  the  chain 
of  command.  Too  often  the  street-level  crack  dealers  receive  much 
harsher  penalties  than  the  higher-level  distributors  who  sell  pow- 
der for  conversion  into  crack. 

Also  under  the  current  sentencing  rules,  the  fortuity  of  when  and 
how  law  enforcement  officials  catch  these  polydrug  dealers  largely 
determines  the  final  sentence.  For  example,  the  Commission  re- 
cently received  a  call  from  an  assistant  U.S.  attorney  who  wished 
to  discuss  a  guideline  application  issue  arising  in  a  case  that  he 
had  been  investigating  for  some  time.  During  the  considerable  time 
the  defendant  in  the  case  was  under  surveillance,  he  sold  a  total 
of  700  grams  of  powder  cocaine.  In  preparing  a  charging  document 
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and  a  strategy  for  the  case,  the  assistant  had  reason  to  believe  that 
the  defendant  was  a  midlevel  dealer  who  deserved  at  least  the  5- 
year  sentence  mandated  by  the  Congress  and  required  under  the 
guidelines. 

When  the  defendant  was  arrested,  the  agent  seized  an  additional 
70  grams  of  cocaine.  Now  one  would  think  this  10-percent  increase 
in  cocaine  quantity  would  not  substantially  change  the  culpability 
of  the  defendant  nor  his  sentence.  However,  the  70  grams  of  co- 
caine happened  to  be  in  the  crack  form.  Under  current  sentencing 
law,  70  grams  of  crack  results  in  a  mandatory  minimum  10-year 
sentence  and  the  700  ^ams  of  powder  becomes  largely  irrelevant 
to  the  punishment.  It  simply  doesn't  make  sense. 

The  Commission's  proposed  guideline  amendment  which  equates 
base — base  sentences  for  crack  and  powder  cocaine  offenders  while 
at  the  same  time  providing  appropriate  enhancements  for  case-spe- 
cific harms  will  eliminate  this  anomaly.  It  is  a  sentencing  system 
that  targets  both  the  predatory  street  offender  and  the  large-scale 
trafficker  and  yet  restores  fundamental  fairness  to  sentencing  law. 

It  is  a — it  is  true  that  a  report  has  found  that  crack  is  associated 
with  greater  dangers  than  powder  cocaine,  and  the  Commission 
has  addressed  these  greater  dangers  with  the  specific  aggravating 
factors.  As  Chairman  Conaboy  stated  earlier,  under  the  amended 
sentencing  policy,  taking  into  account  both  these  base  sentences 
and  enhancements,  average  sentences  for  crack  cocaine  offenders 
will  still  remain  significantly  higher  than  sentences  for  powder  of- 
fenders. 

Let  me  illustrate.  The  chart  that  is  now  being  displayed  shows 
how  crack  and  powder  offenders  will  be  sentenced  under  the  re- 
vised system.  Because  certain  specific  harms  are  more  commonly 
associated  with  crack  cocaine  than  powder  cocaine  at  all  quantity 
levels,  crack  offenders,  as  you  can  see  from  the  chart,  on  average, 
will  receive  significantly  greater  sentences  than  powder  offenders. 
When  a  firearm  is  present  in  a  cocaine  offense,  when  a  defendant 
uses  a  juvenile  in  cocaine — in  a  cocaine  crime,  when  a  gang  is  in- 
volved, the  guidelines  provide  for  stiff  sentences  regardless  of 
whether  or  not  it  is  crack  or  powder  cocaine  or,  for  that  matter, 
any  other  drug. 

There  has  been  some  suggestion  that  rather  than  making  the  ad- 
justment recommended,  the  Commission  should  simply  raise  the 
powder  cocaine  penalties  to  the  crack  cocaine  levels.  While  at  first 
blush  this  may  seem  appealing,  there  are  several  serious  problems 
with  such  a  proposal.  First,  cocaine  sentences  are  now  quite  harsh 
and  at  the  current  levels,  we  are  incarcerating  increasing  numbers 
of  defendants  for  increasingly  longer  periods  of  time.  We  have  re- 
ceived no  serious  complaints  from  the  Congress,  from  law  enforce- 
ment or  others  that  these  levels  are  too  soft. 

Second,  with  the  exception  of  crack  cocaine,  sentencing  levels  for 
different  drugs  were  created  under  a  comprehensive  plan  to  attack 
midlevel  and  upper-level  dealers.  The  legislative  history  of  the 
1986  Anti-Drug  Abuse  Act  makes  that  perfectly  clear. 

Commission  research  shows  that  with  the  exception  of  crack  co- 
caine, presently  this  system  is  working  fairly  well.  With  crack, 
however,  the  most  typical  Federal  defendant  is  a  street-level  deal- 
er. These  defendants  are  receiving  sentences  comparable  to  mid- 
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level  and  the  most  serious  powder  dealers.  Raising  penalties  for 
powder  cocaine  would  distort  this  sensible  structure  and  result  in 
application  of  the  mandatory  minimums  to  defendants  at  lower  cul- 
pability levels. 

Finally,  the  system  is  currently  designed  so  that  heroin  dealers 
are  sentenced  higher  than  cocaine  dealers,  who  in  turn  are  sen- 
tenced higher  than  marijuana  dealers.  That  is,  more  serious  drugs 
are  sentenced  higher  than  less  serious  drugs.  Currently,  heroin  is 
punished  at  a  5-to-l  quantity  ratio  to  powder  cocaine,  while  crack 
is  punished  at  the  much  more  severe  100-to-l  ratio  to  powder.  If 
Congress  were  to  raise  powder  penalties  to  the  crack  levels,  cocaine 
offenses  would  be  sentenced  more  severely  than  those  involving 
heroin,  PCP  or  methamphetamine,  all  of  which  are  considered  to 
be  equally  dangerous  or  more  dangerous  drugs. 

Finally,  raising  powder  penalties  to  the  crack  levels  would  great- 
ly increase  the  Federal  prison  population  and  would  require  sub- 
stantial new  prison  resources  at  a  time  when  drugs  are  the  largest 
part  of  the  Federal  criminal  docket  and  cocaine  offenses  are  by  far 
the  most  frequently  prosecuted  type  of  drug  case. 

In  closing,  I  want  to  speak  personally  about  this  issue.  I  am  the 
son  of  a  police  officer  and  I  have  spent  my  professional  life  as  a 
lawyer  and  as  an  officer  of  the  court.  I  believe  in  public  service  and 
despite  what  the  polls  tell  us  about  the  current  distaste  for  the 
Government,  I  believe  in  the  virtues  of  public  life.  I  have  spent  a 
lifetime  of  trying  to  live  up  to  these  virtues. 

There  have  been  several  events  that  have  challenged  and  defined 
my  commitment  to  these  virtues.  For  me,  one  of  those  moments 
came  when,  as  U.S.  attorney,  I  prosecuted  Darrell  Whiting,  a  noto- 
riously vicious  drug  dealer  who  preyed  on  the  inner-city  community 
in  Boston.  I  think  our  work  on  that  prosecution  helped  to  make  the 
community  a  little  safer  and  helped  me  to  fulfill  the  challenge  of 
public  service. 

To  me,  this  issue  today  presents  another  one  of  those  defining 
moments.  It  may  not  be  as  dramatic,  it  may  not  make  for  great 
theater,  but  I  believe  it  is  just  as  important.  If  we  are  going  to  do 
our  jobs  properly,  we  must  question  why  over  90  percent  of  crack 
offenders  are  black  and  why  this  group  of  offenders  are  all  receiv- 
ing disproportionately  higher  sentences.  We  must  get  some  real  an- 
swers, and  if  the  answers  we  find  are  unsatisfactory,  we  must  be 
a  driving  force  to  make  the  necessary  changes  in  order  to  achieve 
parity,  fairness  and  consistency.  We  cannot  simply  sit  back  and 
say,  this  isn't  the  right  time  or  it's  too  risky  to  make  a  change. 

The  legislation  proposed  by  the  Department  of  Justice  which 
keeps  in  place  the  status  quo  is  plainly  and  simply  the  wrong  an- 
swer. In  light  of  the  Department's  own  statements  that  the  current 
policy  is  wrong,  its  legislative  proposal  is  neither  responsive  nor  re- 
sponsible. 

At  the  Commission,  we  have  stepped  up  to  the  plate  and  we  have 
taken  a  position  on  responsible  changes.  I  strongly  urge  this  com- 
mittee and  the  Congress  to  do  the  same. 

Thank  you  very  much  for  allowing  me  to  testify  before  you  this 
morning. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Budd. 

[The  prepared  statement  of  Mr.  Budd  follows:] 
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Prepared  Statement  of  Hon.  Wayne  A.  Budd,  Commissioner,  U.S.  Sentencing 
Commission 

Mr.  Chairman,  members  of  the  subcommittee:  it  is  a  pleasure  for  me  to  be  here 
today  with  Commissioner  Tacha  and  Chairman  Conaboy  under  whose  strong  leader- 
ship the  Sentencing  Commission  has  firmly  confronted  the  difficult  issue  oi  cocaine 
sentencing  policy.  It  is  an  issue  that  has  been  picked  at  by  so  many.  Because  it 
raises  trying  Questions  of  crime,  fear,  race,  and  fairness,  no  matter  what  position 
one  takes  on  tne  issue,  it  is  easy  for  critics  to  snipe  at  one  aspect  of  that  position 
or  another.  In  coming  up  with  its  recommendations,  the  Commission  has  followed 
an  open  and  careful  approach.  We  have  consulted  widely  with  members  of  Congress, 
the  Justice  Department,  other  law  enforcement  agencies,  and  a  variety  of  interested 
groups.  We  have  found  that  almost  everybody  in  a  position  of  political  authority  is 
reluctant  to  take  a  position  on  the  issue.  The  reluctance  is  understandable.  Even 
though  almost  everyone  believes,  in  the  carefully  crafted  words  of  the  Justice  De- 
partment, "that  an  adjustment  in  the  current  penalty  structure  may  be  appro- 
priate," there  is  a  pervasive  fear  that  if  you  call  for  change  that  lowers  a  criminal 
sentence  for  anybody,  let  alone  for  a  drug  criminal,  you  will  be  excoriated  about 
being  "soft  on  crime  or  "sending  the  wrong  message  on  crime."  But  every  once  in 
a  while,  the  proper  public  policy  demands  an  adjustment  and  demands  the  leader- 
ship to  push  for  change,  because  irrational  and  unfair  sentencing  policies  also  send 
a  message.  More  than  a  decade  ago  in  the  Sentencing  Reform  Act  of  1984,  Congress 
created  the  Sentencing  Commission  to  eliminate  irrational  and  unfair  policies  that 
breed  disrespect  for  the  law.  Then,  in  the  1994  Crime  Bill,  Congress  specifically  di- 
rected the  Commission  to  tackle  the  cocaine  issue.  Led  by  Chairman  Conaboy,  the 
Commission  did  what  it  was  asked  to  do:  face  head-on  this  type  of  political  hot  po- 
tato and  provide  the  dispassionate,  non-partisan  leadership  on  the  basis  of  hard 
facts  and  hard  data. 

As  Chairman  Conaboy  stated,  I  was  appointed  United  States  Attorney  for  the  Dis- 
trict of  Massachusetts  by  President  Bush  in  1989,  and  subsequently  in  1992,  he  ap- 
pointed me  Associate  Attorney  General.  My  first  priority  ana  mv  primary  focus  as 
a  prosecutor  was  drug  crime.  I  know  firsthand  the  destruction  that  drugs  bring  on 
a  community.  When  I  was  sworn  in  as  United  States  Attorney,  I  visited  with  com- 
munity leaders,  with  clergy,  and  with  social  activists.  They  told  me  about  the  seem- 
ingly endless  problems  ot  drugs  and  violence  in  their  inner  city  communities  and 
they  asked  for  federal  law  enforcement  resources  to  combat  these  problems.  They 
told  me  in  particular  about  the  devastating  effects  drugs  have  on  the  minority  com- 
munity, and  they  told  me  about  the  devastation  that  comes  with  crack  cocaine.  As 
a  result  of  my  meetings,  my  own  experience,  and  my  conmiitment  to  strong  law  en- 
forcement, we  in  Massachusetts  created  a  federal/state/local  drug  task  force,  an  un- 
precedented undertaking  at  the  time.  Since  its  creation,  that  task  force  has  brought 
to  justice  some  of  the  biggest  drug  dealers  in  New  England.  And  if  you  have  anv 
Questions  about  whether  I  believe  in  harsh  sentences  for  drug  criminals,  iust  ask 
mose  drug  dealers.  The  major  traffickers  we  prosecuted  are  in  prison  for  life.  And 
that's  the  way  it  ought  to  be.  It  should  be  very  clear  that  Tm  all  for  dealing  harshly 
with  major  drug  tralTickers. 

But  just  as  I  am  devoted  to  strong  law  enforcement,  I  am  also  committed  to  par- 
ity, fairness,  and  consistency  in  federal  sentencing  practices.  This  is  the  guiding  phi- 
losophy of  the  sentencing  guidelines,  and  it  is  why  I  was  honored  to  take  this  posi- 
tion on  the  Sentencing  Commission  late  last  year.  As  an  attorney  who  has  practiced 
for  many  years  in  the  Massachusetts  courts  as  well  as  in  the  federal  system,  I  know 
that  parity  isn't  always  achieved.  I'm  concerned  that  many  times  judges  are  inclined 
to  give  a  break  to  defendants  who  look  more  sympathetic  or  who  share  with  them 
a  similar  ethnic,  racial,  cultural,  or  economic  background.  That  simply  has  been  my 
experience  in  some  cases.  Likewise,  in  some  instances,  prosecutorial  charging  deci- 
sions and  sentencing  recommendations  often  result  in  uneven  treatment  for  minori- 
ties, perhaps  for  some  of  the  same  reasons. 

On  the  issue  of  cocaine  sentencing  policy,  while  the  Commission  found  no  racially 
motivated  intent  in  the  creation  of  the  100-to-l  Quantity  ratio,  there  can  be  no  doubt 
that  the  hirfier  penalties  for  crack  offenders  fall  disproportionately  on  minority  de- 
fendants. We  have  prepared  some  graphs  that  illustrate  this  disparate  impact.  As 
you  can  see  on  the  cnart  now  being  displayed,  90  percent  of  all  crack  cocaine  offend- 
ers sentenced  in  federal  court — and  let  me  emphasize  federal  court — in  1994  were 
Black;  sue  percent  were  Hispanic,  and  four  percent  were  White  These  numbers  are 
compared  with  the  percentage  of  powder  cocaine  defendants.  Thirty  percent  of  the 
powder  cocaine  defendants  were  Black,  43  percent  Hispanic,  and  27  White.  These 
numbers  are  even  more  startling  when  you  take  into  consideration  that  surveys 
show  that  the  majority  of  crack  users  are  White. 
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The  depth  of  the  adverse  impact  becomes  that  much  more  evident  when  you  con- 
sider that  on  many,  many  occasions,  there  is  discretion  in  law  enforcement  as  to 
whether  to  take  cases  to  the  state  courts,  where  crack  and  powder  penalties  are  al- 
most invariably  less  severe  and  typically  the  same,  or  to  the  federal  courts  where 
crack  penalties  are  staggeringly  more  steep.  While  Congress  attempted  to  frame  a 
national  policy  that  would  be  applied  uniformly  across  the  country  in  all  similar 
drug  cases,  the  Commission's  research  suggests  that  uniform  application  is  not  oc- 
curring. The  present  record  shows  vast  dilTerences  in  prosecution  practices.  Many 
rural  districts,  like  the  Central  District  of  Illinois,  have  experienced  a  considerably 
higher  proportion  of  federal  crack  cocaine  convictions  than  lai^ely  urban  districts, 
like  the  Chicago-driven  Northern  District  of  Illinois.  A  similar  example  can  be  found 
in  Brooklyn,  New  York  which  reports  a  much  lower  number  of  federal  crack 
sentencings  than  Northern  and  Southern  West  Virginia.  This  is  so  even  though,  ac- 
cording to  New  York  City  Police  Department  data,  45.8  percent  of  all  drug  arrests 
in  1989  were  crack  cocaine  related. 

The  adverse  impact  and  disparate  prosecution  practices,  however,  do  not  teU  the 
whole  story.  The  Commission's  study  of  cocaine  sentencing  policy  examined  the 
pharmacology  of  cocaine,  the  way  it  is  used  and  marketed,  the  violence  associated 
with  its  use  and  marketing,  as  well  as  the  enforcement  priorities  surrounding  co- 
caine. We  looked  hard  for  a  justification  for  the  100-to-l  quantity  ratio,  and  found, 
unanimously,  that  there  was  no  empirical  or  policy  justification  for  it.  The  point  of 
all  this  is  that  the  100-to-l  quantity  ratio  is  simply  unfair  and  unwarranted.  The 
Commission  unanimously  found  this  to  be  the  case.  The  gross  unfairness  may  not 
have  been  intended  at  the  time  the  ratio  was  created,  but  it  certainly  has  worked 
out  that  way  in  practice. 

Having  said  that,  I  must  reiterate  something  Chairman  Conaboy  stated.  The 
Commission  found,  and  it  is  firmly  stated  in  our  report,  that  there  are  certain  of- 
fense and  offender  characteristics  that  apply  more  often  to  crack  offenders  as  op- 
posed to  powder  offenders  and  which  should  result  in  a  punishment  differential.  But 
in  determining  the  baste  sentences  to  which  we  will  add  the  enhancements,  we  all 
must  remember  that  crack  cocaine  and  powder  cocaine  are  derived  from  the  same 
drug.  And  we  must  remember  that  witnout  powder  cocaine,  we  would  not  have 
crack — crack  is  prepared  by  simply  cooking  powder  with  baking  soda  and  water.  It 
does  not  take  great  skill  to  prepare  it,  and  the  conversion  is  most  often  done  at  the 
lowest  rungs  of  the  distribution  chain.  The  result  is  that  the  people  being  prosecuted 
for  crack  cocaine  offenses  are  most  often  low-level  street  dealers  who  Duy  powder 
and  cook  the  crack  themselves.  The  policy  of  punishing  these  offenders  with  sen- 
tences hugely  disproportionate  to  those  for  their  suppliers  runs  counter  to  the  law 
enforcement  policy  oi  seeking  higher  penalties  for  those  who  organize  and  lead  drug 
rings  and  who  typically  are  responsible  for  bringing  greater  quantities  of  illegal  sub- 
stances into  our  communities. 

One  of  the  most  troubling  aspects  of  the  disproportionately  high  penalties  for 
crack  cocaine  for  me  as  a  former  prosecutor  is  the  preponderance  oT  multiple  drugs 
in  drug  trafficking  organizations,  especially  those  involving  crack.  I  don't  believe  I 
ever  prosecuted  a  crack  case  that  didn't  have  powder  somewhere  up  the  chain  of 
command.  Too  often  the  street-level  crack  cocaine  dealers  receive  much  harsher  pen- 
alties than  the  higher-level  distributors  who  sell  powder  for  conversion  into  crack. 

Also,  under  the  current  sentencing  rules,  the  fortuity  of  when  and  how  law  en- 
forcement officials  catch  these  poly-drug  dealers  largely  determines  the  final  sen- 
tence. For  example,  the  Commission  recently  received  a  call  from  an  Assistant  Unit- 
ed States  Attorney  who  wished  to  discuss  a  guideline  application  issue  arising  in 
a  case  he  had  been  investigating  for  some  time.  During  tne  considerable  time  the 
defendant  in  the  case  was  under  surveillance,  he  sold  a  total  of  700  grams  of  powder 
cocaine.  In  preparing  a  charging  document  and  a  strategy  for  the  case,  the  Assistant 
had  good  reason  to  believe  that  the  defendant  was  a  mid-level  dealer  who  deserved 
at  least  the  five-year  sentence  mandated  by  the  Congress  and  required  under  the 
guidelines.  When  the  defendant  was  arrested,  the  agents  seized  an  additional  70 
grams  of  cocaine.  One  would  think  this  10  percent  increase  in  cocaine  quantity 
would  not  substantially  change  the  judgment  of  the  culpability  of  the  defendant  or 
his  sentence.  However,  the  70  grams  of  cocaine  happened  to  be  in  the  crack  form. 
Under  current  sentencing  law,  70  grams  of  crack  results  in  a  mandatory  minimum 
ten-year  sentence,  and  the  700  grams  of  powder  becomes  largely  irrelevant  to  the 
punishment. 

Or  consider  the  case  of  Remard  Leon  Cherry  whose  appeal  was  recently  decided 
by  the  Fifth  Circuit.  (See,  50  F.3d  338  (5th  Cir.  1995)).  Upon  his  arrest,  Mr.  Cheny 
voluntarily  consented  to  a  search  of  his  Houston  apartment  in  which  police  discov- 
ered 135  grams  of  crack  and  4.5  kilos  of  powder  cocaine.  Mr.  Cherry  nad  been  de- 
scribed to  police  by  an  informant  as  a  regular  supplier  of  crack  cocaine  in  the  Hous- 
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ton  area  for  at  least  the  past  two  and  a  half  years.  Under  the  current  legal  regime, 
the  drug  offense  portion  of  Mr.  Cherry  sentence,  166  months,  was  driven  almost  en- 
tirely by  the  amount  of  crack  found  in  the  apartment  at  the  time  of  the  search.  Had 
the  arrest  and  search  occurred  at  a  fortuitous  point  when  none  of  the  cocaine  had 
been  converted  into  crack,  Mr.  Cherry  would  have  been  subject  to  only  a  five-year 
mandatory  minimum  under  the  statute  (although  the  guidelines  would  have  called 
a  sentence  in  the  range  of  97-121  months).  On  the  other  hand,  had  all  of  the  co- 
caine been  converted  to  crack,  Cherry  would  have  faced  the  same  mandatory  mini- 
mum of  ten  years  but  a  higher  guideline  range  of  235-293  months.  The  point  is, 
under  the  current  sentencing  rules,  the  sentence  of  the  defendant  who  deals  in  both 
crack  and  powder,  or  the  defendant  who  converts  his  supply  of  powder  into  crack 
a  little  at  a  time,  may  vary  by  many  years  based  solely  on  the  timing  of  the  arrest. 

The  Commission's  proposed  guideline  amendment,  which  equates  base  sentences 
for  crack  and  powder  cocaine  onenders  while  at  the  same  time  providing  appropriate 
enhancements  for  case-specific  harms,  will  eliminate  this  anomaly.  It  is  a  sentencing 
system  that  targets  both  the  predatory  street  ofiender  and  the  large  scale  trafficker 
and  yet  restores  fundamental  fairness  to  sentencing  law.  As  Chairman  Conaboy 
stated  earlier,  under  the  amended  sentencing  policy,  taking  into  account  both  base 
sentences  and  enhancements,  average  sentences  for  crack  cocaine  offenders  will  re- 
main significantly  higher  than  sentences  for  powder  oflenders.  Let  me  illustrate. 
The  chart  now  being  displayed  shows  how  crack  and  powder  offenders  will  be  sen- 
tenced under  the  revised  system.  Because  certain  specific  harms  are  more  commonly 
associated  with  crack  cocaine  than  powder  cocaine,  at  all  quantity  levels,  crack  of- 
fenders on  average  will  receive  significantly  greater  sentences  than  powder  oflend- 
ers. When  a  firearm  is  present  in  a  cocaine  offense,  when  a  defendant  uses  ajuve- 
nile  in  a  cocaine  crime,  when  a  gang  is  involved,  the  guidelines  provide  for  stiff  sen- 
tences regardless  of  whether  it  is  crack  or  powder  cocaine  or  any  other  drug. 

There  has  been  some  suggestion  that  rather  than  making  the  adjustment  rec- 
ommended, the  Commission  snould  simply  have  raised  the  powder  cocaine  penalties 
to  the  crack  cocaine  levels.  While  this  may  sound  appealing  at  first  glance,  there 
are  several  serious  problems  with  such  a  proposal.  First,  cocaine  sentences  are  now 
Quite  severe,  and  at  the  current  levels,  we  are  incarcerating  increasing  numbers  of 
defendants  for  increasingly  long  periods  of  time.  We  have  received  no  serious  com- 
plaints from  Congress,  law  enforcement,  or  others  that  these  levels  are  too  soft.  Sec- 
ond, with  the  exception  of  crack  cocaine,  sentencing  levels  for  different  drugs  were 
created  under  a  comprehensive  plan  to  attack  mid-level  and  upper-level  dealers.  The 
legislative  history  ol  the  1986  Anti-Drug  Abuse  Act  makes  tnat  clear.  Commission 
research  shows  that,  with  the  exception  of  crack  cocaine,  presently  this  system  is 
working  fairly  well.  With  crack,  however,  the  most  typical  federal  defenaant  is  a 
street-level  dealer.  These  defendants  are  sentenced  comparable  to  mid-level  and  the 
most  serious  powder  dealers.  Raising  penalties  for  powder  cocaine  could  distort  this 
sensible  structure  and  result  in  application  of  the  mandatory  minimums  to  defend- 
ants at  lower  culpability  levels. 

Finally,  the  system  is  currently  designed  so  that  heroin  dealers  are  sentenced 
higher  than  cocaine  dealers  who  in  turn  are  sentenced  hi^er  than  marijuana  deal- 
ers. That  is,  more  serious  drugs  are  sentenced  higher  than  less  serious  drugs.  Cur- 
rently, heroin  is  punished  at  a  5-to-l  quantity  ratio  to  powder  cocaine  while  crack 
is  punished  at  a  much  more  severe  100-to-l  ratio  to  powder.  If  Congress  were  to 
raise  powder  penalties  to  the  crack  levels,  cocaine  offenses  would  be  sentenced  more 
severely  than  those  involving  heroin,  PCP,  or  methamphetamine,  all  of  which  are 
considered  to  be  equally  serious  or  more  serious  drugs.  Finally,  raising  powder  pen- 
alties to  the  crack  levels  would  greatly  increase  the  federal  prison  population  and 
would  require  substantial  new  prison  resources  at  a  time  when  drugs  are  the  largest 
part  of  the  federal  criminal  docket  and  cocaine  oflenses  are  by  far  the  most  fre- 
quently prosecuted  type  of  drug  case. 

Our  goal,  embodied  in  the  amended  sentencing  guidelines  and  our  legislative  rec- 
ommendation, is  for  a  tough,  smart  sentencing  policy  that  targets  the  most  dan- 
gerous and  culpable  defendants  for  the  longest  prison  terms.  This  is  a  not  a  new 
position  for  the  Commission.  In  August  1991,  under  the  leadership  of  Chairman 
Wilkins,  a  Reagan-appointed  Circuit  Judge,  the  Commission  submitted  a  report  to 
Congress  reviewing  and  analyzing  mandatory  minimum  sentencing  statutes  in  the 
federal  criminal  code.  This  report,  submitted  in  response  to  a  specific  congressional 
directive,  found  that  the  sentencing  guidelines,  unlike  mandatory  minimum  pen- 
alties, can  be  most  effective  in  crime  control.  Today's  Commission,  like  the  Commis- 
sion in  1991,  believes  that  to  eflcctively  control  crime,  the  federal  criminal  justice 
system  must  deal  from  strength.  "The  real  issue,"  as  Chairman  Wilkins  said  before 
this  very  committee  in  1993,  "is  how  to  most  effectively,  efficiently,  and  fairly, 
achieve  this  important  goal." 
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In  closing,  I  want  to  speak  personally  about  this  issue.  I  have  spent  my  profes- 
sional life  as  a  lawyer  and  as  an  Officer  of  the  court.  I  believe  in  public  service, 
and  despite  what  the  polls  tell  us  about  the  current  distaste  for  government,  I  be- 
lieve in  the  virtues  of  public  life.  I  have  spent  a  lifetime  trying  to  live  up  to  these 
virtues.  There  have  been  several  events  that  have  challenged  and  defined  my  com- 
mitment to  these  virtues.  For  me,  one  of  those  moments  came  when  as  United 
States  Attorney  I  prosecuted  Darrell  Whiting,  a  notoriously  vicious  drug  dealer  who 
preyed  on  the  inner  city  community  in  Boston.  I  think  our  work  on  that  prosecution 
made  the  community  safer  and  fulfilled  the  promise  of  public  service.  To  me,  this 
issue  presents  another  one  of  these  defining  moments.  It  may  not  be  as  dramatic; 
it  may  not  make  for  great  theater;  but  I  believe  it  is  just  as  important.  If  we  are 
going  to  do  our  jobs  properly,  we  must  question  why  88  percent  of  crack  offenders 
are  Black  and  why  this  group  of  offenders  are  aU  receiving  disproportionately  high 
sentences.  We  must  try  to  get  some  real  answers.  And  if  the  answers  we  find  are 
unsatisfactory,  we  must  be  a  driving  force  to  make  the  necessary  changes  in  order 
to  achieve  parity,  fairness,  and  consistency.  We  cannot  simply  sit  back  and  say  "this 
isn't  the  right  time,"  or  "it's  too  riskv  to  make  a  change."  Trie  legislation  proposed 
by  the  Department  of  Justice,  which  keeps  in  place  the  status  quo,  is  the  wrong  an- 
swer. In  light  of  the  Department's  own  statements  that  the  current  policy  is  wrong, 
the  legislative  proposal  is  irresponsible.  At  the  Commission,  we  have  stepped  up  to 
the  plate,  and  we  nave  made  a  first  go  at  responsible  changes.  I  strongly  urge  this 
Committee  and  the  Congress  to  do  the  same. 

I  thank  you  again  for  giving  me  the  chance  to  testify  before  this  committee.  I 
would  be  happy  to  respond  to  any  questions. 
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Race  of  Powder  and  Crack  Cocaine  Defendants 

(October  I.  1993  through  September  30,  1994) 
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Mr.  McCoLLUM.  I  will  start  the  questioning  if  you  will  start  the 
timer.  I  will  try  to  restrain  myself  to  5  minutes,  and  each  of  the 
panel  members — or  each  of  the  members  of  the  committee  as  well, 
at  least  for  the  first  round.  I  know  we  have  a  lot  of  folk,  and  we 
are  going  to  try  not  to  go  too  far  into  any  second  rounds. 

But  I  do  think  the  work  product  that  you  have  produced  merits 
some  attention  from  us,  particularly,  and  you  have  come  some  dis- 
tance to  be  here. 

First  of  all,  I  want  to  commend  you  for  the  work.  You  obviously 
were  divided  in  the  end  over  what  Judge  Tacha  and  all  of  you  have 
described,  what  is  a  very  narrow  but  I  think  a  very  important 
point. 

Secondly,  I  must  say  that  I  am  predisposed  to  concur  with  the 
general  idea  that  the  user  issue  should  not  be  the  predominant  one 
we  focus  on.  It  does  seem,  at  least  at  first  blush,  as  though  your 
conclusions  with  regard  to  the  1-to-l  ratio  there  seem  reasonable, 
though  I  am  openminded  if  somebodv  today  or  later  presents  me 
with  an  argument  why  that  maybe  shouldn't  be  so.  But  I  am  dis- 
turbed by  some  of  the  outcomes  that  appear  to  be  here  in  the  var- 
ious possibilities,  and  I  want  to  question  you  about  them  in  the 
area  of  the  distributor  or  the  dealer. 

First  of  all,  let  me  get  one  thing  very  clear  for  the  record.  You 
have  recommended  two  things.  Judge  Conaboy,  your  Commission: 
one,  as  I  understand  it,  are  sentencing  guideline  changes  that  will 
become  effective  if  Congress  does  not  intervene  to  reverse  them  No- 
vember 1  of  this  year;  and  second,  recommendations  that  we  adjust 
the  minimum  mandatory  sentences  in  these  areas  so  that  the 
guideline  changes  you  make  are — would  make  more  sense.  Is  that 
not  correct? 

Judge  Conaboy.  That  is  very  accurate.  Congressman. 

Mr.  McCoLLUM.  In  light  of  that,  I  want  to  ask  a  question. 

Assuming  we  don't  do  anything  and  we  let  the  Sentencing  Guide- 
lines go  into  effect  and — I  mean,  don't  do  anything,  we  don't  change 
the  law  at  all,  am  I  not  correct  that  the  results  of  that  would  be, 
in  a  case  of  an  offender  convicted  of  distributing,  let's  say,  5  grams 
of  crack  with  the  new  Sentencing  Guidelines  in  effect  and  no 
changes  by  us  and  facing  a  statutory  minimum  mandatory  penalty, 
that  that  person  would  still  have,  with  5  grams  of  crack,  a  mini- 
mum mandatory  sentence  of  5  years;  but  somebody  convicted  of, 
let's  say,  a  little  less  than  that,  4.9  grams,  would  face  a  range  of 
sentences,  from  zero  to  6. 

Is  that  not  the  net  result?  And  I  assume  that  is  why  you  would 
like  us  to  change  the  law. 

Judge  Conaboy.  Yes. 

Mr.  McCoLLUM.  But  if  we  don't  change  the  law  and  your  Sen- 
tencing Guidelines  go  into  effect,  that  is  going  to  be  the  result;  is 
it  not? 

Judge  Conaboy.  It  will  be  a  mixed  result.  Congressman,  yes. 

Mr.  McCoLLUM.  I  just  wanted  to  clarify  that,  so  we  knew  where 
we  were  starting  from. 

Secondly,  with  respect  to  the  other  bottom-line  question,  if  we 
adopted,  Judge,  your— Judge  Conaboy;  and  I  am  only  focusing  on 
you  as  the  Chairman  here  just  to  get  these  out  on  the  table  for  ev- 
erybody to   discuss.   If  we   adopted,  Congress   that  is,  your  rec- 
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ommendations  and  the  Sentencing  Guidelines  go  into  effect  to  treat 
crack  and  powder  the  same  for  purposes  of  the  base  and  minimum 
mandatory  penalties,  some  offenses  now  subject  to  a  5-  or  a  10-year 
minimum  mandatory  sentence  would  potentially  receive  a  sentence 
involving  no  prison  term  at  all.  Is  that  not  accurate? 

Judge  CoNABOY.  That  may  be  a  possibility.  Some  of  this  is  prog- 
nostication. One  of  the  jobs  of  the  Commission  is  to  retain  statistics 
and  information  on  every  sentence  in  the  U.S.  courts.  That  infor- 
mation indicates  to  us  that  it  would  be  a  rare  case  where  a  crack 
defendant  would  not  be  subject  to  enhancements,  number  one,  and, 
secondly,  would  have  a  clear  criminal  record  so  that  he  or  she 
would  receive  that  minimal  type  of  sentence  that  you  are  talking 
about.  But  that  is  a  possibility. 

Mr.  McCoLLUM.  Well,  the  other — the  other  thing  that  I  know  is 
going  to  come  a  little  later — I  am  jumping  ahead,  out  you  are  not 
going  to  be  around  for  me  to  ask  it  later.  The  Assistant  Attorney 
General  is  going  to  give  the  illustration  when  all  this  is  in  effect 
that  a  defender  convicted  of  distributing  50  grams  of  crack,  or 
about  500  doses,  for  whom  the  current  law  imposes  a  minimum  10- 
year  term  of  imprisonment,  would  face  a  guideline  sentence  of  21 
to  27  months  of  imprisonment.  And  she  says,  however,  unlike  a 
minimum  mandatory  sentence,  the  guideline  sentence  would  be 
subject  to  reduction  for  various  guideline  factors,  so  that  if  the  50- 

fram  trafficker  accepted  responsibility  for  his  or  her  offense,  the 
entencing  Guideline  range  would  be  just  12  to  18  months.  If  the 
court  found  the  offender  also  played  a  minimum  role,  the  Sentenc- 
ing Guideline  range  would  be  reduced  to  4  to  10  months,  which 
could  be  satisfied  by  probation  with  home  detention. 

What  I  am  getting  at  again  is  not  to  reinforce  necessarily  the 
next  witness'  testimony,  but  to  let  this  illustrate  the  issue  that  we 
are  now  facing. 

Judge  CoNABOY.  And  those  are  possibilities  that  are  there,  but 
they  are  remote  possibilities  according  to  our  statistical  informa- 
tion, or  our  information  that  we  gather  from  past  happenings. 
However,  you  can  develop  a  possibility  along  those  lines  that  rare- 
ly, if  ever,  will  happen  from  all  that  we  know. 

Mr.  McCoLLUM.  Well,  I  want  to. 

Judge  CoNABOY.  But  it  would  be  misleading  or  incorrect  to  say 
you  can't  design  those  possibilities. 

Mr.  McCoLLUM.  Again,  I  want  to  use  my  first  5  minutes  to  lay 
the  predicate;  there  are  a  lot  of  other  things  that  I  know  will  be 
asked.  I  wanted  to  go  to  Mr.  Budd,  Ms.  Tacha — Judge  Tacha,  ask 
questions  relative  to  some  of  the  interesting  relationships  that  are 
here.  I  have  got  a  feeling  my  colleagues  are  going  to  do  that.  To 
the  extent  they  don't,  I  am  going  to  come  back  and  do  it. 

But  I  am  going  to  go  to  you,  Mr.  Scott.  I  want  to  keep  us  within 
the  5-minute  rule  because  we  have  got  a  lot  of  witnesses,  and  I 
don't  want  to  overrun  it  with  mine  or  yours.  So,  Mr.  Scott 

Judge  CoNABOY.  By  the  way,  if  I  could — and  I  don't  mean  to  in- 
terrupt because  of  what  you  were  just  saying  on  time — we  at  the 
Commission,  the  staff  and  so  forth,  we  have  lots  of  data  and  infor- 
mation that  we  can  make  available  to  your  staffs;  and  we  would 
be  happy  to  do  it,  because  we  realize  you  need  that  to  thoroughly 
look  at  this. 
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Mr.  McCOLLUM.  Thank  you. 

Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  First,  I  would  like  to 
thank  you  for  allowing  the  witnesses  to  go  a  little  longer  than  wit- 
nesses usually  go.  Their  testimony  was  very  well  prepared  and  very 
extensive  and  extremely  helpful,  all  three;  and  usually  we  cut  peo- 
ple off  at  5  minutes,  but  you  let  them  go  through  the  whole  testi- 
mony, and  I  think  that  was  extremely  helpful. 

I  was  particularly  impressed  with  the  comments  of  Mr.  Budd  be- 
cause he  kind  of  put  the — and  Mr.  Conaboy — well,  I  guess  all  three, 
because  you  put  the — you  put  the  Sentencing  Commission  in  con- 
text, that  we  are  trying  to  get  away  from  politics.  Because  if  we  are 
forced  to  try  to  pick  a  "crime  of  the  day"  and  who  can  be  toughest 
on  the  crime  of  the  day,  we  get  absurd  disparities  that  you  not  only 
have  to  put  this  in  the  context  of  crack  and  powder  but  also  mur- 
der, rape,  robbery  and  everything  else,  so  that  you  can  look  at  the 
whole  perspective  without  being  put  in  a  situation  where  you  are 
voting,  up  or  down,  who  can  outbid  the  other  one  on  the — on  the 
particular  popular  crime  of  the  day. 

And  in  that  context,  what — we  are  talking  about  a  5-year  manda- 
tory minimum.  What  kind  of  crimes,  other  than  possession  of 
hand — little  bit  of  crack,  what  kinds  of  crimes  get  you  a  5-year 
mandatory  minimum? 

Judge  Tacha.  We  have  got  a  lot.  I  know  bank  robbery  is  one. 

Mr.  Budd.  Use  of  a  weapon  in  connection  with  a  drug  crime;  I 
believe,  Congressman,  that  would  be  another. 

Mr.  Scott.  Do  any  other  drug  crimes  get  you  a  5-year  mandatory 
minimum? 

Judge  Tacha.  All  drugs  at  various  levels.  I  think  the  answer  is, 
yes,  there  are  a  lot  of  5-year  mandatory  minimums  for  all  drugs 
at  differing  levels. 

Mr.  Scott.  Let  me  read  this  and  see  that  everybody  agrees  it  is 
accurate. 

According  to  DEA  estimates,  500  grams  of  powder  cocaine  has  a 
street  value  of  between  $32,500  and  $50,000.  In  contrast,  5  grams 
of  crack  cocaine,  providing  10  to  50  doses,  has  a  street  value  of  be- 
tween $225  and  $750.  Thus,  at  the  high  end  of  the  scale,  a  defend- 
ant convicted  of  trafficking  750  dollars'  worth  of  crack  would  re- 
ceive the  same  mandatory  minimum  5-year  sentence  as  a  defend- 
ant who  trafficked  50,000  dollars'  worth  of  powder.  And  presum- 
ably if  the  guy  only  trafficked  49,000  dollars'  worth  of  powder,  he 
could  be  looking  potentially  at  probation  while  the  750  dollars' 
worth  of  crack  is  looking  at  5  years'  mandatory  minimum.  Is  that 
said  accurately? 

Mr.  Budd.  I  think  that  is  a  fair  statement. 

Mr.  Scott.  With  the  100-to-l  ratio,  has  the  Commission — does 
the  Commission  have  any  evidence  that  people  have  modified  their 
drug  dealing  behavior  to  respond  to  the  100-to-l  ratio? 

Judge  Conaboy.  We  don't  have  any  such  information,  and  trag- 
ically, almost  the  opposite  seems  to  be  the  case.  There  is  no  infor- 
mation that  we  have  that  the  severe  penalties  have  modified  or  re- 
duced the  availability  or  the  dealing  in  the  drug. 
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Mr.  Scott.  Now,  5  grams  of — a  couple  hundred  dollars'  worth  of 
crack,  do  you  have  to  be  convicted  of  actual  distribution,  or  is  it 
just  possession? 

Mr.  BuDD.  Mere  possession  is  enough,  Congressman,  and  it  is,  I 
believe — among  the  drug  crimes,  it  is  the  only  drug  where  mere 
possession  can  warrant  a  5-year  minimum  mandatory  penalty. 

Mr.  Scott.  OK  So  we  are  talking  and.  Judge,  you  mentioned  you 
wanted  to  differentiate  between  what  were  really  users  and  dis- 
tributors. 

Judge  Tacha.  Yes,  let  me  make  it  clear.  The  Commission  is  abso- 
lutely unanimous  on  the  possession  and  use  1-to-l  relationship. 

Mr.  Scott.  Have  you  seen  any  effect,  that  these  bidding  wars 
and — that  have  upped  the  penalty  have  done  anything  to  modify 
drug  use  or  distribution? 

Judge  Tacha.  Well,  unless  I  am  mistaken,  our  report  has  a  line 
in  it  or  a  reference  in  it  that  says  anecdotally  there  is  some  evi- 
dence that  the  high  crack  penalties  will  have  some  effect  on  wheth- 
er people  are  willing  to  deal  in  crack.  Now — am  I  correct  on  that? 
I  am  sure  I  am. 

Mr.  BUDD.  But  there  has  been  nothing  definitive;  I  think  my  col- 
league would  agree  in  that  area. 

Judge  Tacha.  Absolutely. 

Mr.  BUDD.  There  is  nothing  firm. 

Judge  Tacha.  Anecdotal.  I  know  you  are  out  of  time.  The  dif- 
ficulty with  this  and  one  of  the  frustrating  things  for  you  and  us — 
it  is  probably  obvious,  but  trying  to  study  illegal  activity  is  very  dif- 
ficult. 

Mr.  McCoLLUM.  Thank  you  very  much. 

Mr.  Scott.  I  would  like  to  come  back  to  that  if  I  could  with 
maybe  this  panel. 

Mr.  McCoLLUM.  We  are  going  to  try  to  do  a  little  bit  to  get  back 
and  we  will  see  how  our  time  is  going. 

Mr.  Schifif. 

Mr.  SCHIFF.  Thank  you,  Mr.  Chairman, 

First  of  all,  Judge  Tacha,  my  fellow  New  Mexican,  Judge  Bal- 
dock,  is  doing  well  in  your  district. 

Judge  Tacha.  Thank  you  very  much. 

Mr.  SCHIFF.  Give  him  my  regards. 

Judge  Tacha.  We  share  chambers  in  Denver. 

Mr.  SCHIFF.  I  understand.  We  are  proud  to  have  you  in  the  tenth 
circuit.  I  have  to  say — by  the  way,  a  quick  thank  you  for  making 
that  statement  that  criminal  activity  is  hard  to  evaluate.  I  see  all 
these  studies  about  how  many  people  are  committing  what  kinds 
of  crimes;  and  I  often  wonder,  do  they  send  out  the  Census  Bureau 
or  something?  I  just  wonder,  how  do  they  know?  But  thank  you  for 
at  least  making  that  observation,  it  is  an  inaccurate  science. 

I  would  like  to  ask,  particularly,  Mr.  Conaboy  and  Mr.  Budd,  the 
discussion  has  been  around  the  1-to-l  ratio  between  powder  cocaine 
and  crack.  If  we  raise  the  penalties  for  powder  cocaine  to  be  equal 
with  crack  or  if  we  raise,  to  an  extent,  powder  cocaine  and  lower 
crack  to  be  equal,  we  can  achieve  1-to-l  that  way,  too,  can  we  not? 

Mr.  Budd.  I  believe  we  can.  But  as  I  mentioned  in  my  remarks. 
Congressman,  it  would  throw  off  the  whole  system  that  the — the 
guideline  system  for  punishing  drug  offenses  because 
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Mr.  SCHIFF.  Unless  you  raised  the  penalties  for  other  drug  of- 
fenses, too. 

Mr.  BuDD.  But  across  the  board  and  according  to  the  information 
that  we  have  had  and  the  extensive  surveys  that  we  have  made, 
nobody  has  really  sought  to  increase  the  powder  penalties.  I  don't 
think  that  is  what  is  required  here. 

As  Judge  Conaboy  mentioned,  Congressman,  they  are  at  pretty 
high  levels  now  and  nobody  is  forgiving  them,  but  they  are  harsh 
and  they  are  severe  at  the  present  time. 

Mr.  ScHiFF.  But  I  just  want  to  make  it  clear,  1-to-l  can  be 
reached  in  a  variety  of  ways,  can  it  not? 

Mr.  BuDD.  I  would  believe  that  it  could  be,  yes. 

Mr.  SCHIFF.  Second,  Mr.  Budd,  looking  at  your  chart  there,  if  I 
am  looking  correctly,  the  red  lines  are  expected  sentences  for  con- 
victed felons  of  powder  cocaine  and  the  blue,  of  those  with  crack 
cocaine? 

Mr.  Budd.  That  is  correct,  sir. 

Mr.  SCHEPF.  And  that  is  after  the  adjustments  that  the  majority 
in  the  Commission  proposed? 

Mr.  Budd.  That  is  correct.  Those  are  projected,  if  you  will. 

Mr.  SCHIFF.  I  understand.  Nevertheless,  I  see  a  disparity.  I 
mean,  each  category  that  you  have  there,  the  blue  line,  which  rep- 
resents crack  cocaine  defendants,  is  longer  than  the  red  line  for 
powder  cocaine  defendants. 

Mr.  Budd.  I  think  I  can  address  that  if  you  would  like.  Congress- 
man. 

Mr.  SCHIFF.  OK. 

Mr.  Budd.  The  reason  for  that  is  because  the  typical  crack  of- 
fenders have  some  of  the  other  offense  characteristics  involved  in 
their  activity,  be  it  use  of  violence,  be  it  use  of  a  weapon,  be  it  use 
of  a  juvenile.  I  think  that  is  how  we  would  project  the  difference, 
but  the  base  would  be  the  same. 

Mr.  SCHIFF.  I  understand.  But  if  you  acknowledge  that  the  typi- 
cal profile  of  a  crack  offender  is  different  and  certainly  you  know, 
of  course,  that  the  additional  elements  must  be  proven  by  the  pros- 
ecutor, which  isn't  always  possible  even  if  the  facts  exist,  would 
that  be  a  reason  not  to  change  the  existing  disparity  on  the 
grounds,  if  you  are  assuming  that  the  profile  is  in  fact  different  be- 
tween the  two,  you  are  just  making  it  harder  to  give  the  person  the 
sentence  they  ought  to  get  in  the  first  place,  doing  it  your  way? 

Mr.  Budd.  Congressman,  I  will  defer  to  the  Chairman  in  a  mo- 
ment, but  you  mentioned  the  idea  or  the  difficulty  of  proof 

As  you  know,  Congressman,  there  is  a  preponderance-of-evidence 
standard  that  applies  with  regard  to  the  aggravating  offense  char- 
acteristics. It  is  not,  as  you  know,  a  proof  beyond  a  reasonable 
doubt,  which  would  be  necessary  for  conviction  of  the  crime  itself; 
so  that,  in  part,  addresses  what  you  say. 

But  there  is,  as  that  chart  indicates,  generally  speaking — not  al- 
ways, but  generally  speaking — other  aggravating  factors  that 
would  be  caught  up  by  the  guidelines  if  they  are,  in  fact,  amended 
as  we  proposed. 

Mr.  SCHIFF.  I  am  just  observing  though  that  if  those  additional 
characteristics  are  as  common  as  they  must  be  for  you  to  project 
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a  profile  to  us,  then  I  can  see  an  argument  for  why  make  the  pros- 
ecutor go  to  an  additional  evidentiary  burden? 

Mr.  BuDD.  But  if  I  might  respond  to  that,  Congressman.  What 
it  doesn't  take  into  account  are  those  crack  offenders  who  haven't 
been  otherwise  involved  with  regard  to  the  aggravating  cir- 
cumstances or  activities  and,  hence,  why  should  they  be  caught  up 
if  in  fact  they  haven't  committed  those  acts? 

Mr.  ScHlFF.  Except  if  you  have  got  enough  who  do  fit  the  profile 
to  start  projecting  sentences,  I  suspect  that  must  be  a  minority  of 
those  involved  with  crack,  or  you  could  not  be  projecting  for  us 

Judge  CONABOY.  That  cuts  across.  Congressman,  in  many  ways, 
the  very  basic  concept  of  the  guidelines.  And  the  concept  of  the 
guidelines,  as  you  know,  when  Congress  designed  them,  was  to 
have  different  sentences  for  different  defendants  based  on  their 
participation  and  their  culpability  in  various  crimes.  So  to  paint 
them  all  with  the  same  brush  is  what  we  say  causes  the  problem. 
And  if  you  start  with  the  same  base,  which  is  kind  of  agreeing  with 
what  you  are  saying,  the  statement  to  start  with  the  same  base 
and  then  only  punish  those  more  severely  who  deserve  it,  you  are 
more  in  line  with  the  concept  of  the  guidelines  and  fairness. 

Mr.  SCHIFF.  Can  I  have  just  30  seconds  to  conclude,  Mr.  Chair- 
man? 

Mr.  McCoLLUM.  Pretty  quick.  We  are  pretty  strict. 

Mr.  SCHIFF.  I  understand.  I  just  want  to  say  there  must — ought 
to  be  an  awful  lot  who  deserve  it  in  order  for  you  to  be  projecting. 

Judge  CoNABOY.  You  are  correct.  That  is  one  of  the  reasons  we 
wanted  to  make  that  clear. 

It  also  goes  over  to  the  other  projections  where  you  were  talking 
about,  you  can  project  minimal  sentences,  but  it  is  really  contrary 
to  our  information. 

Mr.  ScHiFF.  I  want  to  add  one  quick  thing.  Many  years  ago  when 
I  was  a  prosecutor  in  New  Mexico,  I  worked  on  a  proposed  State 
guidelines  commission  idea,  and  we  found  it  so  difficult  and  com- 
plex we  couldn't  get  it  off  the  ground.  You  all  have  my  respect  for 
the  work  you  are  doing.  Thank  you. 

Judge  CoNABOY.  We  have  all  been  through  that. 

Mr.  BuDD.  May  I  just  add  one  tag  to  what  the  Congressman 
said? 

You  will  notice.  Congressman,  that  at  the  lower-level  quantity 
levels,  the  disparity,  of  course,  is  not  nearly  as  great  as  it  is  at  the 
higher  levels. 

Judge  CoNABOY.  There  is  another  interesting  thing  there,  too, 
and  it  goes  a  little  bit  to  what  you  said  about  trying  to  develop 
guidelines  and  make  them  rational. 

Powder  dealers,  being  higher-level  people,  often  have  more  to 
offer  in  the  way  of  information  to  the  prosecutors,  so  many  times 
they  are  subject  to  receiving  downward  departures  or  downward 
movement  under  the  guidelines  for  cooperation,  whereas  the  low- 
level  crack  dealer  doesn't  know  much  about  the  operation  and  rare- 
ly— compared  to  powder  dealers — gets  the  benefit  of  any  coopera- 
tion. He  tells  you  all  he  knows,  but  he  doesn't  know  enough  to 
make  it  worthwhile. 

Mr.  SCHIFF.  To  me,  that  is  the  consequence  of  getting  involved 
in  crime.  Some  people  don't. 
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Judge  CoNABOY.  You  are  absolutely  right  in  that.  We  are  not 
punishing  altar  boys  here. 

Mr.  McCoLLUM.  Thank  you.  I  hate  to  cut  it  off,  but  I  am  going 
to  have  to  cut  it  off  in  order  to  be  fair. 

Ms.  Jackson  Lee,  I  believe,  would  be  next  in  the  order  of  ques- 
tioning. 

Mr.  Rangel  has  joined  us  as  our  guest,  but  he  is  not  a  member 
of  the  committee;  and  he  came  in  a  little  late,  so  I  am  not  trying 
to  be  offensive.  He  is  senior,  to  me  even,  but  I  am  going  to — but 
I  think  in  due  deference  he  would  let  the  lady  go  first  ahead  of  him 
on  that  side,  and  then  I  am  going  to  come  to  Mr.  Heineman  and 
then  back  to  Mr.  Rangel. 

Ms.  Jackson  Lee. 

Ms.  Jackson  Lee.  Mr.  Chairman,  I  certainly  would  want  to 
make  it  convenient  for  this  gentleman  of  wisdom  and  as  long  as  he 
is  able  to  question,  I  will  go  ahead.  But  if  I  need  to  yield  time  to 
him,  I  would  be  more  than  happy  to  do  so. 

Mr.  McCoLLUM.  He  is  going  to  have  his — ^he  is  going  to  have  his 
time  and  he  is  saying,  go  ahead;  I  can  see  it  on  his  face. 

Ms.  Jackson  Lee.  He  is  preparing.  Thank  you  very  much,  Mr. 
Chairman,  and  thank  you  for — and,  Mr.  Scott,  for  the  gathering  of 
this  very  broad  and  indepth  set  of  panels. 

If  I  could  share  with  Mr.  Budd,  whose  testimony  I  happen  to 
have  come  in  on — and  I  apologize  for  being  detained;  we  have  had 
a  whirlwind  of  an  evening  and  morning  and  last  night  on  the 
House  floor.  But  in  any  event,  I  am  looking  at  a  document  that — 
I  am  sorry  that  we  can't  put  pictures — I  guess  this  will  be  in  the 
record,  but  it  is  showing  a  chart,  No.  3,  and  it  has  crack  cocaine 
and  it  has  a  round  pie. 

Mr.  Budd.  We  have  that  chart  there. 

Ms.  Jackson  Lee.  Oh,  all  right.  And  it  indicates  race  of  powder 
and  crack  cocaine  defendants  and  I  think  it  has  under  crack  co- 
caine is  that  blacks,  African-Americans,  90.4  percent.  And  I  guess 
my  comment  is  that  we  would  have  wanted  it  to  work. 

We  realize  the  era  that  we  came  out  of  when  mandatory  sentenc- 
ing came  into  being — a  rage  of  crime  in  this  Nation;  like  all  com- 
munities, up  in  arms;  drugs  seemingly — drugs,  plural,  seemingly 
taking  over  our  communities,  whether  they  be  inner-city  or  rural 
communities,  and  particularly  our  younger  men. 

But  here  is  the  question  that  I  pose  to  you.  I  think  I  glean  from 
your  notes,  or  my  readings  here,  that  the  powder  cocaine  is  consid- 
ered more  addictive.  Is  that  my  understanding,  or  do  I  need  to — 
or  can  you  correct  me  on  that? 

Mr.  Budd.  It  is  stated  that  neither  is  physiologically  addictive, 
but  because  of  the  intense  high  from  the  crack,  it  might  be  said 
that  it  is  more  psychologically  addictive,  one  becomes  more  depend- 
ent on  it. 

Ms.  Jackson  Lee.  Would  that  be  the  powder  cocaine? 

Mr.  Budd.  That  would  be  the  crack,  I  believe. 

Ms.  Jackson  Lee.  That  would  be  the  crack? 

Mr.  Budd.  Yes. 

Ms.  Jackson  Lee.  And  the  crack  is  the  one  that  you  sm.oke 

Mr.  Budd.  Yes. 
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Ms.  Jackson  Lee  [continuing].  If  I  understand  it,  and  the  pow- 
der cocaine  can  be  shot  up? 

Mr.  BuDD.  It  is  usually  snorted,  but  it  can  be  mixed  with  water 
and  injected  actually.  And  when  it  is — when  powder  is  treated  in 
that  fashion,  it  is — ^it  has  the  same  effect  as  crack  does  because  of 
the  route  of  administration.  It  gets  into  the  bloodstream  very 
quickly  and  hence  causes  a  more  euphoric  and  a  more  intense  high. 

Ms.  Jackson  Lee.  And  I  appreciate  that  description.  That  is 
helpful  to  me. 

What  would  be  your  estimation  in  this  large  segment  of  this  pie, 
the  average  sentence  of  this  pool  of  defendants?  Is  there  a  possibil- 
ity or  range  of  the  pool  of  defendants  that  are  90.4  percent? 

Mr.  BuDD.  I  will  see  if  my  colleagues  can  be  of  assistance  here. 
But  they  are  probably  going  to  have  a  sentence  range  that  would 
encompass  a  minimum  mandatory. 

It  is  being  suggested  to  me  that  it  could  be,  on  average,  in  excess 
of  10  years. 

Ms.  Jackson  Lee.  Let  me  give  a  hometown  or  homegrown  exam- 
ple and  ask  how  this  would  be  able  to  happen.  First-time  offender 
was  in  the  chain  of — sort  of  the  tail  end  of  a  so-called  drug  conspir- 
acy out  of  Colombia,  neighborhood  person,  got  27  to  35.  How  would 
that  translated? 

Mr.  BUDD.  No  prior  criminal  history,  you  are  suggesting? 

Ms.  Jackson  Lee.  Absolutely  none,  married  witn  one  child  and 
obviously  family  is  less — left  in  a  desperate  situation,  though  we 
know  a  crime  was  committed. 

Mr.  BuDD.  Yes.  Yes,  ma'am.  Unfortunately,  we  have  to  look  to 
the  current  law  and  the  current  Sentencing  Guidelines  which — we 
are  here  today  to  advocate  changes.  It  must  have  gone  to  the  quan- 
tity of  the  involvement  if  it  were  crack  cocaine.  It  must  have  been 
a  great  deal  of  crack.  But  it  doesn't  have  to  be  that  much  to  make 
it,  just  for  the  10-year  minimum  mandatory,  50  grams. 

Ms.  Jackson  Lee.  If  I  may  conclude,  Mr.  Chairman,  as  I  see  my 
red  light. 

Thank  you,  Mr.  Budd. 

Mr.  Budd.  Thank  you. 

Ms.  Jackson  Lee.  Then  I  would  just  simply  pose  the  question, 
our  job  here  is  to  enforce  the  law.  All  of  us  are  part  of  the  institu- 
tion of  making  sure  laws  are  enforced.  What  I  am  seeing  firsthand 
is  whether  or  not  we  are  actually  being  successful  when  we  have 
numbers  that  show  us  that  even  though  there  were  crimes  commit- 
ted and  we  recognize  that,  and  those  who  do  the  crime,  we  have 
recognized,  pay  the  time. 

But  when  we  look  at  this  imbalance,  and  then  we  have  jux- 
taposed against  that  the  number  that  I  just  gave  you,  then  I  would 
argue  that  even  what  I  am  hearing  from  my  Federal  judges — and 
with  due  respect  to  the  judges  who  are  here — that  it  is  a  problem 
when  there  is  no  discretion. 

And  so  I  hope  we  will  have  a  second  round  that  I  can  engage  in 
discussions  on  that  issue,  because  we  do  want  enforcement,  we  do 
want  people  to  pay  for  the  crime,  but  when  I  hear  these  kinds  of 
sentences  and  I  see  these  kinds  of  numbers,  I  am — I  am  convinced 
that  something  is  not  working. 

Mr.  McCoLLUM.  Thank  you  very  much,  Ms.  Jackson  Lee. 
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Mr.  Heineman. 

Mr.  Heineman.  Thank  you,  Mr.  Chairman.  I  would  like  to  direct 
my  first  question  to  perhaps  each  member  in  25  words  or  less,  as 
you  know  we  have  a  red  light,  your  conclusion  on  that — possessing 
or  committing  a  crime  with  a  weapon,  in  possession  of  a  weapon 
or  by  use  of  a  weapon;  what  is  your  conclusion  of  that? 

I  assume  you  have  been  on  the  bench  long  enough  for  the  sur- 
charge, whatever  the  years  are  for  carrying  a  weapon  or  using  the 
weapon  during  the  course  of  a  crime.  You  have  seen  both  situa- 
tions. Is  it — what  is  your  conclusion  on  the — on  the  surcharge? 

Judge  CoNABOY.  You  mean  the  extent  of  it? 

Mr.  HEINEMAN.  Yes. 

Judge  CoNABOY.  There  is  an  enhancement  under  the  guidelines. 

Mr.  Heineman.  Yes. 

Judge  CoNABOY.  So  that  if  there  is  a  weapon  used  or  possessed, 
then  the  penalty  becomes  more  severe. 

Mr.  Heineman.  Has  it — does  it  have  a  deterrent  effect? 

Judge  CoNABOY.  I  don't  know.  I  wish  I  could  say  that,  but  I 
have — I  just  read  in  yesterday's  paper  a  long  story  about  Chief  Jus- 
tice Burger,  and  he  was  one  of  the  people  over  the  years  who  de- 
cided that  our  severe  penalties  in  this  country  do  not  seem  to  have 
deterrent  effects.  I  don't  know  whether  he  was  right  or  wrong.  But 
I  can  tell  you  that  I  have  never  seen  in  the  years  I  have  been 
around  any  evidence  that  those  things  do  have  a  deterrent  effect. 

Mr.  Heineman.  We  are 

Judge  CoNABOY.  I  have  not  seen  that.  I  have  been  on  the  bench 
long  enough  to  see  penalties  go  from  rather  small  penalties  to  very 
severe  penalties.  Our  jails  are  fuller,  but  I  can't  say  that  there  is 
any  deterrent  effect  because  the  numbers  of  prosecutions  and  the 
numbers  of  crimes  do  not  seem  to  reflect  that. 

Mr.  Heineman.  OK  We  are — we  are  now  studying  that  currently 
as,  hopefully,  a  method  of  getting  guns  off  the  street  in  lieu  of  the 
gun  control  efforts  which  apparently  haven't  been  successful  in  the 
past.  We  were  hoping  to  have  some  type  of  deterrent  effect  by  put- 
ting surcharges  on  criminals  for  the  use  of  weapons  or  even  for  car- 
rying weapons  during  the  course  of  a  crime. 

Judge  Tasha— ^Tacha. 

Judge  Tacha.  That  is  fine. 

Mr.  Heineman.  Hi.  How  do  you  pronounce  that? 

Judge  Tacha.  Ta-ha,  the  C  is  silent. 

Mr.  Heineman.  Your  jurisdiction  is  the  tenth  circuit;  is  that  cor- 
rect? 

Judge  Tacha.  I  am  an  appellate  judge,  and  my  jurisdiction  is  the 
tenth  circuit,  Denver  principally. 

Mr.  Heineman.  We  have  had  mandatory  minimums  here  in  the 
District,  and  I  understand  there  was  some  type  of  sunset  on  that 
in  the  District. 

Judge  Tacha.  In  the  District  of  Columbia? 

Mr.  Heineman.  Yes. 

Judge  Tacha.  I  don't  know  the  answer  to  that.  I  am  sorry,  I  don't 
work  with  the  District  of  Columbia  and  I — there  may  be,  but  I 
don't  know. 

Mr.  Heineman.  Do  either  of  you  two  gentlemen  have  any  idea  on 
that? 
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Mr.  BUDD.  I  don't  know. 

Judge  CONABOY.  I  don't  know. 

Mr.  McCoLLUM.  I  don't  know  about  the  sunset. 

I  remember  the  Chief  Judge  here  from  the  District  last  week  say- 
ing there  was  a  dramatic  increase  in  the  open-air  markets  once  the 
tough  enforcement  began  on  crack,  and  so  he  was  reflecting  on  his 
experience  on  deterrents.  But  I  don't  recall  the  sunset  provision. 

Mr.  Heineman.  Well,  it  is  my  understanding  that  those  mini- 
mum standards,  those  minimum  sentences  were  overruled  by  the 
city  council;  and  I  have  a  particular  interest  in  that,  being  I  am 
on  the  task  force,  the  D.C.  task  force,  where  the  criminal  justice 
system  is  concerned.  And  I  am  wondering,  would  a  city  council  in 
the  District  have  the  authority  to  overrule  or  to — to  sunset  those? 

Mr.  McCOLLUM.  Mr.  Heineman,  if  I  might,  if  you  will  yield  to 
me,  I  understand  from  counsel  and  I  do  recall  reading  it  in  the 
paper,  but  I  have  no  independent  evidence  of  it  that  the  city  ordi- 
nances do  affect  this  and  they  were  recently  changed  to  lower  the 
minimum  mandatories  to — in  some  of  these  cases,  by  the  city,  very 
recently.  So  I  think  it  is  pretty  obvious  the  council  currently  has 
that  authority  subject  to  the  congressional  delegation  of  it. 

Judge  CoNABOY.  They  would  have  no  authority,  of  course,  to  roll 
back  any  Federal  penalties  or  Federal  enforcement  at  all.  That 
would  be  penalties  that  would  be  promulgated  by  the  District  gov- 
ernment, but  they  would  have  no  authority  or  jurisdiction  to  im- 
pinge on  Federal  penalties  in  any  way. 

Mr.  McCoLLUM.  True. 

Mr.  Heineman.  Judge  Conaboy,  you  indicated — I  believe  it  was 
you,  that  you  have  statistics  on  every  sentence  in  every  district. 

Judge  Conaboy.  Yes.  We  monitor  every  sentence  imposed  in  a 
Federal  court  in  the  United  States.  The  court  must  send  a  copy  of 
the  sentencing  documents  to  us  at  the  Federal  Sentencing  Commis- 
sion, and  we  monitor  and  keep  certain  pieces  of  information  on 
every  sentence  in  the  country.  That  is  why  I  said  we  would  be  glad 
to  make  any  of  that  information  available  to  you  that  would  be 
helpful  in  any  way  to  the  Congress. 

Mr.  Heineman.  You  would — ^you  would  have — obviously,  the 
same  statistic  would  refer  to  the  number  of  prosecutions  for  the 
District? 

Judge  Conaboy.  Not  the  District  of  Columbia. 

Mr.  Heineman.  Well,  across  the  country. 

Judge  Conaboy.  Nationwide,  yes. 

Mr.  Heineman.  I  see  my  time  is  up,  Mr.  Chairman. 

Mr.  McCollum.  Well,  thank  you  very  much,  Mr.  Heineman. 

We  are  joined  today  by  a  very  distinguished  Member  of  Congress, 
who  is  not  a  member  of  the  Judiciary  Committee,  but  has  chaired 
the  Select  Committee  on  Narcotics,  and  who,  I  know,  has  had  an 
interest  in  this  issue  and  is  considered  by  many  of  us,  including 
me,  to  be  one  of  our  experts  on  the  subject  of  narcotics. 

And  so,  Mr.  Rangel,  we  are  happy  to  have  you.  We  do — we  are 
happy  to  have  you  here  with  us  today,  and  please  proceed  to  take 
your  time  and  question  the  witnesses. 

Mr.  Rangel.  I  thank  you,  Mr.  Chairman,  and  the  members  of 
the  committee,  for  extending  this  courtesy  to  me. 
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In  the  close  to  25  years  that  I  have  been  down  here  trying  to  get 
some  type  of  a  legislative  handle  on  the  narcotics  problem  that  our 
Nation  and  the  world  face,  this  may  be  really  one  of  the  most  im- 
portant meetings  that  we  could  have,  because  we  have  a  commis- 
sion of  judges  who  are  objective,  who  are  looking  at  profiles  and 
reaching  conclusions  that  appear  to  be  colorblind.  And  that  has 
been  the  most  difficult  thing  that  I  have  been  able  to  do  as  a  Mem- 
ber of  Congress,  to  share  with  my  colleagues  that  you  may  want 
to  be  colorblind,  but  this  Nation  cannot  afford  to  have  the  luxury 
to  be  colorblind. 

I  thank  the  Commission  for  the  work  it  is  done.  I  support  the 
conclusions  that  you  have  reached,  and  this  profile  that  seems  to 
have  minorities  and  black  kids  in  jail.  But  the  Commission  went 
out  of  its  way  to  say  that  this  does  not  mean  that  the  penalties  are 
racially  motivated,  and  they  have  to  apply  equally  to  similar  de- 
fendants regardless  of  race. 

Now,  I  was  born  and  raised  in  the  Harlem  community  on  132d 
Street  and  Lenox  Avenue.  I  live  now  on  135th  street  and  Lenox  Av- 
enue. You  don't  know  me  and  I  don't  know  you.  But  based  on  the 
profile  of  people  my  age  in  that  community,  under  this  type  of 
thinking,  I  would  assume  that  I  would  be  more  likely  to  be  a  crimi- 
nal than  someone  else  living  outside  of  my  community,  based  on 
how  you  reached  this  conclusion.  Well,  to  help  you  with  your  think- 
ing, I 

Judge  CoNABOY.  I  was  just  going  to  ask  you  to  explore  that  a  lit- 
tle bit  more,  will  you? 

Mr.  Rangel.  It  is  a  high-crime — a  very  poor  community.  It  is  a 
high-crime  community.  Our  kids  very  seldom  go  to  college;  there 
are  not  many  job  training  programs  because  really  there  are  not 
that  many  jobs.  Going  to  jail  is  not  the  worst  thing  that  has  hap- 
pened to  some  of  these  youngsters,  so  they  are  not  afraid  of  jail  and 
therefore  they  are  not  afraid  of  violence.  Most  of  them  that  would 
have  the  ability  to  deal  with  a  laptop  computer,  as  the  Speaker  of- 
tentimes talks,  have  never  seen  and  understood  what  one  was,  but 
thev  could  break  down  an  automatic  weapon  and  put  it  back  to- 
gether. 

These  kids  attend  more  funerals  than  graduations.  They  really 
don't  know  any  professional  people,  as  I  didn't,  not  as  friends  and 
not  as  family.  And  so  once  you  are  born,  statistically  it  shows  that 
one  out  of  four  black  males  will  end  up  either  going  to  jail  or  com- 
ing out  of  jail;  and  I  understand  in  Baltimore  they  say,  one  out  of 
two. 

Then  I  would  assume  that  if  we  were  going  to  give  some  time  to 
anybody  for  what  they  are  selling,  if  you  take  into  consideration 
their  background  and  experience,  as  a  general  rule,  then  automati- 
cally it  would  seem  that  you  just  give  them  more  time  because,  as 
my  colleagues  thought,  you  give  them  more  thought  because — in  all 
likelihood,  they  deserve  more  time.  And  this  is  not  racially  moti- 
vated; it  is  another  factor  that  causes  people  who  look  like  me  to 
live  together. 

And  so  I  want  to  see  how  I  make  out,  because  the  chairman  ex- 
plained to  you  that  I  am  not  one  of  these  people.  As  a  matter  of 
fact,  I  am  a  former  Federal  prosecutor,  but  I  get  the  impression 
that  I  would  fall  into  this  category  a  hell  of  a  lot  easier  than  some- 
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one  else,  the  profile.  And  I  know  we  are  not  racially  motivated,  but 
I  would  just  like  to  bring  that  out  since  you  have  race  up  there. 

Judge  CONABOY.  I  don't  know  exactly  how  to  respond  to  that,  or 
whether  it  is  even  a  question,  Congressman. 

Mr.  Rangel.  It  is  a  question.  The  question  is,  is  not  race  a  fac- 
tor? 

Judge  CoNABOY.  What  I  was  going  to  say  is  this.  I  think  you 
make  a  strong  case  and  I  think  a  stron^j  case  can  be  made  for  the 
fact  that  if  you  live  in  a  poor  and  deprived  area  under  conditions 
that  you  have  just  described,  you  are  more  apt  to  become  involved 
in  crime  than  somebody  who  doesn't  live  under  those  conditions. 
And  that  was  one  of  the  things  that  we  considered  in  our  delibera- 
tions, and  we  reached  the  conclusion  that  because  of  that,  to  say 
that  you  should  be  punished  more  severely  is  not  correct. 

Mr.  Rangel.  I  support  your  findings,  but  there  is  still  some  evi- 
dence in  here  that — that  the  penalties  are  not  racially  motivated. 

Jud^e  CoNABOY.  Let  me  say  this.  I  think  we  made  some  pre- 
sumptions. We  did  not  make  any  effort  to  examine,  to  see  whether 
or  not  the  penalties  or  the  statutes  that  were  passed  were  racially 
motivated.  We  made  a  presumption  that  they  weren't. 

Mr.  Rangel.  That  they  were  not? 

Judge  CoNABOY.  That  they  were  not. 

Mr.  Rangel.  My  case  is,  how  do  you  separate  it?  If  you  look  at 
me 

Judge  CoNABOY.  Yes. 

Mr.  Rangel.  Yes,  Judge.  I  am  sorry,  I  am  intimidated  by  a 
judge. 

Judge  CoNABOY.  He  is  a  distinguished  judge. 

Mr.  BUDD.  You  need  not  be  intimidated  bv  me;  I  am  not  a  judge. 

Judge  CoNABOY.  He  is  just  a  prosecutor  like  yourself 

Mr.  BuDD.  I  am  not  a  prosecutor  any  longer,  but  I  am  a  practic- 
ing lawyer  in  Boston,  Congressman  Rangel. 

As  Judge  Conaboy  said  at  the  outset,  as  we  looked  at  this  100- 
to-1  ratio  and  the  minimum  mandatory  law,  we  didn't  find  that  the 
intent  was  racially  driven,  but  certainly  in  its  application,  it  has 
been  because  as  you  look  at  the  numbers,  the  people  who  end  up 
being  prosecuted  under  a  very  harsh  law,  9  times  out  of  10  are 
black. 

Now,  what  motivates  that?  And  one  can  assign  a  number  of  rea- 
sons. But  if  it  is  being  applied  at  the  lowest  level  of  street  dealer 
and  vou  find  this  in  the  black  community,  the  crack  being  dealt  in 
the  black  community,  then  you  are  going  to  catch,  9  out  of  10 
times,  black  people  or  African-Americans. 

Mr.  Rangel.  Counsel,  all  I  want  to  know  is,  I  want  this  not  to 
be  racially  motivated.  My  experiences 

Mr.  BuDD.  Exactly. 

Mr.  Rangel  [continuing].  Have  locked  me  in  a  box  that  some- 
times make  my  colleagues  feel  I  am  being  unjust,  and  I  would  want 
those  of  you  who  agree  with  most  of  my  colleagues  to  make  this 
a  colorblind  society.  That  is  what  this  new  Congress  is  driven  by, 
that  we  are  colorblind. 

And  I  told  my  son,  who  dresses  like  people  in  my  neighborhood, 
not  to  run  for  a  bus;  walk  wherever  you  go,  because  people  will  not 
know  that  he  is  the  son  of  a  Congressman.  Now,  that  is  because — 
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not  of  my  color,  but  because  of  where  I  live  and  the  fact  that  he 
would  get  shot  more  easily,  !  am  certain  that  the  policeman  would 
not  think  that  his  color  is  a  factor,  but  he  comes  from  a  neighbor- 
hood where  most  people  who  are  running — well. 

So  I  am  just — I  just  want  you  to  help  me,  because  I  have  to  deal 
with  the  Speaker  on  these  questions  quite  often  as  to,  if  you  are 
catching  9  out  of  10  black  kids  that  really,  if  you  told  them  to  go 
to  Colombia  to  get  some  drugs,  they  will  oe  down  here  in  the  Dis- 
trict. If  you  told  them  to  launder  some  money,  they  would  be  in  a 
laundromat.  They  would  not  know  how  to  buy  a  ticket  to  go  to  a 
place  to  buy  it. 

And  we  know  that  our  national — our  thrust  is  to  get  the  big 
guys.  Now,  we  are  sweeping  up  these  people  who  cannot  give  you 
any  evidence  to  get  any  of  the  big  guys.  They  happen  to  be  black, 
from  poor  communities,  uneducated,  unemployable,  that  quite 
frankly  don't  give  a  darn  about  your  sentence.  They  will  make  out. 

It  is  so  unfair,  it  is  so  wrong  that  if  we  have  to  find  some  thread 
to  justify  that  we  didn't  ask  tnem  to  be  born  black,  and  if  it  were 
white  people  caught  in  the  same  circumstances,  we  will  treat  them 
the  same. 

We  cannot  find  every  time  a  person  does  wrong  to  call  it  racist, 
but  this  is  so  penetrating.  This — the  preponderance  of  evidence 
would  indicate  that  if  a  kid  just  happened  to  be  born  white,  he 
would  not  get  caught  up  in  this.  You  know  it  and  I  know  it. 

Mr.  McCoLLUM.  Mr.  Rangel,  your  time — I  am  being  very  liberal 
here.  If  you  have  a  question 

Mr.  Rangel.  Well,  you  have  been,  and  the  burden  I  carry  is  very 
heavy,  and  I  appreciate  the  fact  that  you  have  allowed  me  this 
time;  and  I  hope  that  through  the  evidence  that  the  Commission 
has  given,  regardless  of  what  the  results  are  in  terms  of  what  the 
Congress  decides  to  do  or  Justice  decides  to  do,  that  perhaps  when 
we  are  talking  about  the  drug  issue  we  can  bring  in  lack  of  hope 
and  poverty  and  color  as  a  factor  even  though  that  subject  matter 
is  not  within  the  jurisdiction. 

Mr.  McCoLLUM.  I  feel  confident  it  has  come  up.  I  feel  it  has  come 
up,  I  have  got  a  funny  feeling. 

Mr.  Rangel.  Thank  you,  Mr.  Chairman.  These  microphones  are 
feeding  back. 

Mr.  McCoLLUM.  I  want  to  have  a  quick  followup  question.  I  don't 
want  to  spend  much  time  because  we  are  running  behind  schedule. 
There  are  a  couple  of  things  that  just  need  to  be  clarified  very 
quickly  here. 

One  of  the  things  that  I  want  to  get  a  clear  handle  on,  there  is 
something  that  is  a  difference  between  Judge  Tacha  and  Mr,  Budd 
over  the  enhancement  question.  If  I  look  up  here  on  the  chart — 
that  was  up  there  before;  I  guess  the  one  with  the  long  comparison 
where  you  are  showing  the  enhancements.  I  don't  have  to  see  it; 
I  know  which  one  you  are  talking  about,  the  one  that  has  the 
streets,  the  Hnes  on  it.  Mr.  Schiff  was  talking  about  2-to-l,  what- 
ever. 

I  see  your  point,  Mr.  Budd,  that  the  length  of  sentence  that 
somebody  is  going  the  get  under  these  guidelines  with  the  crack, 
because  of  the  probability  of  their  having  these  enhancements,  will 
be  greater.  That  is  what  that  demonstrates.  And  I  gather  the  mar- 
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gin  in  the  bigger  and  tougher  and  heavier  situations  are  about  2- 
to-1  or  somewhere  in  between,  maybe  not  quite  that  in  the  longer 
one  up  there. 

But,  Judge  Tacha,  you  seem  to  be  saying  that  because  of  these 
various  factors,  the  fact  that  crack  is  more  addictive  as  a  sub- 
stance, that  the  manner  in  which  crack  is  marketed  is  the  nature 
that  it  is,  and  its  association  with  violent  crime,  that  that  ratio  is 
not  enough;  that  to  get  what  should  be  a  differential,  although  you 
are  not  giving  us  what  it  should  be,  we  need  to  have  a  base  dif- 
ferential to  begin  with  and  not  just  depend  on  these  enhancers. 

Can  you  clarify  that,  because  I  think  that  is  a  big  difference  be- 
tween what  you — Mr.  Budd  is  saying  and  you  are. 

Judge  Tacha.  It  is  really  the  difference.  For  us,  those  increased 
the  market  factors,  the  addictive  factors  and  the  societal  harms 
generally,  in  the  view  of  the  dissent,  cannot  be  adequately  cap- 
tured. 

We  certainly  agree  with  these  enhancements  and  I  have  no  prob- 
lem when  they  use  a  gun,  sure,  you  need  to  enhance.  As  in  many 
other  kinds  of  crimes,  we  use  differing  base  offense  levels  in  the 
guideline  depending  on  our  or  your  determination  of  the  harms 
caused  by  the  drug  and/or  the  market  itself.  And  so  the  difference, 
I  think  it  is  fair  to  say,  between — and  I  want  to  say  it  really  is  a 
small  difference — is  whether  we  need  a  different  base  offense  level 
or  whether  the  enhancements  can  be  taken  into  account. 

Mr.  McCoLLUM.  Judge  Tacha,  it  may  be  a  small  difference  but 
it  is  a  big  difference  in  outcomes  for  some  people;  it  just  depends 
where  you  fall. 

Judge  Tacha.  That  is  right.  And  I  might  just  add,  that  is  the 
reason  that  the  dissent  chose  to  write  a  written  dissent  and  also 
to  present  our  views  here  because  we  think  it  important. 

Mr.  McCoLLUM.  I  understand,  Mr.  Budd,  where  your  views  are. 
I  am  not  trying  to  cut  you  off,  but  I  am  going  to  try  to  be  short, 
because  you  made  your  point  clear.  But  I  didn't  think  that  Judge 
Tacha  had  really  responded  to  that  point. 

Judge  Conaboy,  I  want  to  come  to  you  just  with  one  final  point 
about  the  Sentencing  Commission's  powers  before  we  conclude  here 
with  my  questions,  and  it  is  a  concern  I  have. 

What  vou  have  done  by  changing  the  guidelines  before  we  do 
change  tne  actual  minimum  mandatories,  assuming  we  were  to  fol- 
low your  recommendations,  it  seems  to  me  is  potentially  going  be- 
yond the  scope  and  power  that  you  have  in  the  sense  that  we  now, 
if  this — if  your  guidelines  go  into  effect  November  1,  we  may  have 
an  inconsistency. 

There  is  a  safety  valve  provision  from  the  1994  crime  bill  that 
certain  drug  offenders  are  exempted  from  the  statutory  minimum 
mandatories  and  they  are  sentenced  under  the  guidelines.  In  1994, 
Congress  required  that  the  safety  valve  sentences  be  at  least  24 
months  in  length.  Under  the  1-to-l  quantity  ratio  in  the  guidelines 
you  are  proposing,  any  crack  distributors  who  qualify  for  the  safety 
valve  would  receive  guideline  sentences  of  less  than  24  months. 
That  is  one  illustration;  there  are  a  couple  of  others  that  could  be 
there. 

But  the  point  is,  simply  put,  then  in  a  way  you  are  putting  the 
cart  before  the  horse,  it  seems  to  me;  and  I  don't  know  that  you 
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intended  to  do  that,  but  I  have  a  question.  I  just  think,  whether 
or  not  you  beHeve  you  have  had  the  power  to  do  what  you  have 
done,  you  certainly  have  the  power  to  change  the  guidelines;  but 
the  question  has  arisen — because  of  the  research  that  has  been 
done,  the  question  is  raised  to  me,  where  do  you  derive  the  power 
to  do  that  in  the  context  of — of  the  charge  in  the  law  to  the  Com- 
mission to  be  consistent  with  the  minimum  mandatories? 

Judge  CoNABOY.  I  don't  know  that  you  could  find  any  section  of 
the  law  that  tells  us  we  can  do  that  specifically.  As  a  matter  of  fact, 
it  was  a  matter  of  concern  to  us.  I  just  talked  to  my  staff  about 
that  as  late  as  yesterday,  as  a  matter  of  fact. 

There  were  some  motivating  factors,  if  I  can  express  it  that  way. 
We  are  caught  up,  as  you  know,  in  these  cycles  where  we  can  only 
make  recommendations  on  an  annual  basis,  and  we  have  to  publish 
them  and  have  comment  on  them  for  a  certain  period  of  time. 

When  I  came  on  the  Commission,  for  instance,  the  crack  thing 
was  one  of  the  first  things  dropped  on  my  plate.  We  were  told  we 
had  to  have  an  answer  in  60  days.  Congress  was  good  enough  to 
extend  the  time  a  bit.  In  the  meantime,  we  are  trying  to  work  out 
the  problem  of  how  it  would  work  in  real  life  in  the  guidelines.  I 
suppose  it  might  have  been  presumptuous  of  us  to  submit  them 
both  at  the  same  time,  and  I  can  be  candid  that  we  did  not  discuss 
that  at  great  length. 

Mr.  McCoLLUM.  That  is  fair  enoug'h.  I  didn't  want  to  get  into  an 
elaborate  discussion.  Nobody  is  slapping  you  or  anything  else. 

Judge  CoNABOY.  I  want  you  to  know  that  it  was  not  a  deliberate 
decision  of  ours,  regardless  of  what  anybody  thought,  we  think  we 
have  that  power. 

Mr.  McCoLLUM.  That  is  fair  enough.  I  just  wanted  to  know  if 
there  had  been,  and  you  have  explained  it.  I  just  saw  the  potential 
problems  we  have  discussed  today. 

I  am  going  to  use  the  prerogative  of  the  Chair  and  say  that  I 
have  asked  a  little  bit  longer  tnan  I  normally  would,  but  I  would 
like  to  try  to  restrict  this.  I  will  let  Mr.  Scott  come  back  and  any- 
body for  a  quick  second  round,  but  I  would  ask  that  you  just  ask 
a  followup  question. 

Mr.  Scott.  One  followup  question. 

Judge  Tacha,  you  mentioned  the  goal  of  separating  users  from 
distributors.  How  would  you  do  that? 

Judge  Tacha.  I  think  it  is  very  straightforward  in  these  rec- 
ommendations. We  bring  powder  to  crack  to  the  1-to-l  level  for 
users  and  mere  possessors.  The  position  of  the  majority  of  the  Com- 
mission is  that  they  would  also  treat  distributors  and  dealers  that 
way. 

My  position  is,  there  needs  to  be  a  higher  ratio,  not  100-to-l,  for 
dealers  and  distributors. 

Mr.  Scott.  The  law  that  gives  you  a  5-year  minimum  for  simple 
possession,  is  that  the  one  you  are  talking  about? 

Judge  Tacha.  Yes. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Scott. 

Mr.  Heineman. 

Mr.  Heineman.  A  short  question,  a  little  off  crack.  Have  you 
found  in  the  past  2  or  3  years  that  drug  prosecutions  are  lessening 
at  the  Federal  level? 
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Judge  CONABOY.  The  drug  prosecution 

Mr.  HEINEMAN.  Yes. 

Judge  CoNABOY.  We  had  somewhat  fewer  prosecutions  in  the 
Federal  courts  last  year  than  we  did  in  the  previous  year,  and  drug 
prosecutions  also  decreased  slightly.  There  were  about  2,000  less 
prosecutions  in  the  Federal  courts  last  year,  and,  of  that  drop,  a 
little  bit  less  than  half  of  it  was  due  to  a  drop  in  drug  cases. 

Mr.  Heineman.  Do  you  have  those  statistics? 

Judge  CoNABOY.  Yes. 

Mr.  Heineman.  Mr.  Chairman,  do  I  need  a  unanimous  consent 
request? 

Mr.  McCoLLUM.  You  really  don't.  I  am  sure  that  they  would  be 
happy  to  supply  them.  The  Commission  has  been  very  good  about 
that,  and  we  appreciate  it.  We  probably  have  those  in  our  material. 
We  will  make  sure  staff  gets  those  to  you. 

[The  information  follows:] 

U.S.  Sentencing  Commission, 
Washington.  DC.  July  17.  1995. 
Hon.  Fred  Heineman,  M.C, 
U.S.  House  of  Representatives. 
Washington.  DC. 

Dear  Congressman  Heineman:  This  is  in  response  to  your  question  at  the  recent 
hearing  on  Cocaine  and  Federal  Sentencing  Policy  concerning  the  number  of  federal 
drug  prosecutions  over  the  last  three  years. 

The  Sentencing  Commission  maintains  data  only  on  the  number  of  defendants 
sentenced  for  feoeral  crimes  and  not  on  the  total  number  of  prosecutions.  In  fiscal 
year  1994,  of  the  39,919  total  defendants  sentenced  in  federal  court,  16,700  defend- 
ants were  sentenced  for  drug  crimes.  This  compares  with  42,013  total  defendants 
sentenced  in  fiscal  year  1993  of  which  18,452  Defendants  were  sentenced  for  drug 
crimes.  In  fiscal  year  1992,  38,081  total  defendants  were  sentenced  of  which  16,834 
were  sentenced  for  drug  crimes. 

I  hope  this  information  is  helpful.  Please  let  me  know  any  time  we  may  be  of  as- 
sistance to  you. 
Sincerely, 

Richard  P.  Conaboy,  Chairman. 

Mr.  McCoLLUM.  Mr.  Rangel. 

Mr.  Rangel.  I  want  to  know  if  they  have  the  answers — ^if  not, 
they  can  send  it  in — as  to  the  percentage  of  these  crack-selling  de- 
fendants pleading  guilty  without  a  trial  as  opposed  to  the 

Judge  Conaboy.  We  would  have  that.  I  don't  know  whether  we 
have  it  here  available 

Mr.  McCoLLUM.  If  you  can  submit  that.  We  will  get  that  to  Mr. 
Rangel. 

[The  information  follows:] 

U.S.  Sentencing  Commission, 
Washington,  DC.  July  17,  1995. 
Hon.  Charles  B.  Rangel,  M.C, 
U.S.  House  of  Representatives, 
Washington.  DC. 

Dear  Congressman  Rangel:  This  is  in  response  to  your  question  at  the  recent 
hearing  on  Cocaine  and  Federal  Sentencing  Policy  concerning  the  percentage  of  fed- 
eral crack  cocaine  defendants  who  plead  guilty. 

In  fiscal  year  1994,  82  percent  of  federal  crack  cocaine  defendants  pleaded  guilty. 
This  compares  with  a  plea  rate  of  86  percent  for  federal  powder  cocaine  defendants 
and  91  percent  for  drug  defendants  involved  in  other  dru^. 

I  hope  this  information  is  helpful.  Please  let  me  know  any  time  we  may  be  of  as- 
sistance to  you. 
Sincerely, 

Richard  P.  Conaboy,  Chairman. 
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Mr.  Rangel.  I  will  take  a  guestimate. 

Judge  CoNABOY.  It  is  probably  in  the  90-percent  area. 

Mr.  Rangel.  I  thank  the  Commission.  We  wall  be  able  to  search 
for  colorblind  justice. 

Mr.  McCoLLUM.  I  want  to  thank  all  three  of  you  for  coming  and 
the  Commission  itself,  thank  your  colleagues  who  are  not  here 
today.  You  have  an  arduous  task,  and  this  is  a  difficult  one  or  it 
wouldn't  be  a  4-to-3  split  and  wouldn't  have  taken  all  the  analysis 
you  have  gone  through,  and  your  staff.  We  will  be  wrestling  with 
what  you  have  been  wrestling  with. 

Judge  CoNABOY.  I  would  like  to  thank  all  of  you.  Your  questions 
and  the  time  you  gave  us  today  indicate  to  us  that  you  have  the 
same  deep  concern  that  we  did,  and  we  hope  you  will  be  able  to 
accept  our  recommendations  in  that  same  vein,  and  we  appreciate 
the  time. 

Mr.  McCoLLUM.  We  certainly  do.  Thank  you  again. 

I  will  introduce  our  second  panel.  Our  first  and  only  witness  on 
this  panel  has  been  kind  enough  to  be  with  us  all  morning,  and  we 
know  her  time  is  precious,  but  we  appreciate  her  understanding. 
This  is  Jo  Ann  Harris,  the  Assistant  Attorney  General  of  the 
Criminal  Division  of  the  U.S.  Department  of  Justice  and  the  ex- 
ofificio  nonvoting  member  of  the  U.S.  Sentencing  Commission. 

Prior  to  her  nomination  in  the  fall  of  1994  to  head  the  Criminal 
Division,  Ms.  Harris  was  a  Manhattan-based  sole  practitioner  with 
a  Federal  practice  specializing  in  white-collar  defense.  She  also  de- 
voted part  of  her  practice  to  Federal  indigent  defense. 

Before  entering  private  practice  in  1983,  she  was  a  Federal  pros- 
ecutor in  the  Southern  District  of  New  York.  From  1979  to  1981 
she  was  based  in  Washington  as  Chief  of  the  Fraud  Section  of  the 
Criminal  Division  of  the  Justice  Department. 

I  have  gotten  to  introduce  you  before,  Ms.  Harris,  and  I  have 
been  able  to  say  these  things,  but  I  understand  I  won't  be  able  to 
do  that  too  many  more  times.  We  have  always  enjoyed  having  you 
and  have  gotten  along  very  well,  and  I  have  respected  your  work 
products.  I  was  a  little  disappointed  to  read  that  a  few  weeks  ago. 
But  we  are  happy  to  have  you  here  this  morning  and  however 
many  more  times  we  may  get  an  opportunity  to  have  the  benefit 
of  your  views.  Please  give  your  thoughts  and  proceed. 

STATEMENT  OF  JO  ANN  HARRIS,  ASSISTANT  ATTORNEY 
GENERAL,  CRIMINAL  DIVISION,  DEPARTMENT  OF  JUSTICE 

Ms.  Harris.  I  appreciate  your  remarks,  Mr.  Chairman,  and  it  is 
always  a  pleasure  to  appear  before  this  committee,  and  in  particu- 
lar I  want  to  thank  you  for  the  opportunity  to  appear  today  to  dis- 
cuss sentencing  of  offenders  who  violate  Federal  laws  relating  to 
crack  cocaine. 

Crack — and  I  think  the  previous  panel  has  certainly  made  it 
clear — is  a  very  serious  drug  of  abuse  that  is  taking  its  toll  on  our 
country  and  particularly  on  our  most  vulnerable  communities.  The 
dangers  of  crack  are  associated  as  much  with  its  marketing  pat- 
terns— that  is,  street-based  marketing  in  small  quantities  at  afford- 
able prices — as  it  is  with  its  effects  on  users.  Any  changes  in  crack 
sentences  must  take  these  factors  into  account. 
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I  would  like  to  commend  the  members  of  the  U.S.  Sentencing 
Commission,  some  of  whom  you  had  the  pleasure  of  meeting  today, 
for  the  special  report  that  they  produced.  I  add  their  staff  in  fact 
to  that  commendation.  Everyone  worked  very  hard  on  the  crack  re- 
port that  has  been  submitted  to  Congress,  the  report  entitled  "Co- 
caine and  Federal  Sentencing  Policy."  It  is  a  valuable  resource  for 
your  study  of  the  complex  issues  that  are  involved  here. 

In  its  report,  the  Commission  concludes  that  there  are  substan- 
tial differences  between  crack  and  cocaine  powder  and  that  crack 
is  associated  with  more  societal  harms  than  cocaine  powder. 

The  Department  of  Justice  is  concerned  that  equalization  of  the 
penalties  for  crack  and  cocaine  powder  trafficking — I  underline 
trafficking — simply  does  not  reflect  the  significant  differences  be- 
tween the  two  forms  of  the  drug  and  does  not  reflect  the  impact 
that  crack  has  had  on  our  communities  and  the  effect  that  a  drastic 
change  in  penalties  would  have  on  deterring  those  who  traffic  in 
this  dangerous  drug. 

We  believe,  nonetheless,  that  a  review  of  the  current  penalty 
structure  is  appropriate,  and  we  look  forward  to  working  with  this 
subcommittee  and  with  Congress  in  that  review. 

Because  crack,  unlike  powder  cocaine,  is  typically  broken  down 
and  packaged  into  small  quantities  for  distribution — I  would  say  a 
single  dose  is  sold  on  the  streets  for  from  $5  to  $20 — it  has  become 
readily  available  to  a  large  segment  of  our  population,  including 
those  most  vulnerable — the  poor  and  the  young. 

Moreover,  the  ability  to  sell  crack  in  small  quantities  has  led  to 
street-based  marketing  patterns  heavily  associated  with  violence. 
Since  crack  dealers  tend  to  use  young  people  to  distribute  the  drug, 
the  violent  crack  culture  is  being  transmitted  to  our  youth. 

Because  of  the  way  it  is  consumed,  small  quantities  of  crack  can 
be  very  dangerously  addictive.  This  danger  follows  from  the  route 
of  administration  of  the  two  drugs.  Crack  is  smoked,  while  cocaine 
powder  typically  is  snorted.  The  difference  in  the  most  common 
routes  of  administration  makes  crack  the  more  harmful  form  of  co- 
caine. 

Smoking  crack  produces  a  more  intense  and  more  quickly 
achieved  euphoria  than  snorting  cocaine  powder  but  one  that  is 
shorter  in  duration,  and  this  short  but  intense  high  makes  the  user 
more  likely  to  administer  the  drug  more  frequently  and  in  binges. 
In  short,  crack  is  more  psychologically  addictive  than  cocaine  pow- 
der that  is  snorted. 

The  Department's  conclusions  about  the  harmful  effects  of  crack 
as  compared  to  cocaine  powder  are  virtually  the  same  as  those 
reached  by  the  Sentencing  Commission,  which  itself  concluded  in 
its  report  that  the  higher  addictive  qualities  associated  with  crack 
combined  with  its  inherent  ease  of  use  can  support  a  higher  ratio 
for  crack  over  powder — from  the  Commission's  report  itself  at  page 
183. 

The  Sentencing  Commission  recently  has  taken  two  steps  to 
lower  the  crack  penalties.  You  have  discussed  them  today.  First, 
the  Commission  has  recommended  that  Congress  eliminate  the  dif- 
ferential treatment  of  crack  and  cocaine  powder  in  the  mandatory 
minimum  penalties  currently  provided  by  statutes. 
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In  addition,  the  Commission  has  submitted  to  Congress  an 
amendment  of  the  Sentencing  GuideHnes  that  would  treat  crack 
and  cocaine  powder  aHke  under  the  guidelines  regardless  of  wheth- 
er Congress  first  revises  the  statutory  minimum  penalties.  The 
Commission's  recent  action,  as  you  know,  was  by  a  4-to-3  vote. 

The  Commission's  Sentencing  Guideline  amendments  and  legis- 
lative proposal  would  reduce  crack  trafficking  penalties  to  ex- 
tremely low  levels.  As  a  result  of  the  Commission's  combined  ac- 
tions, an  offender  convicted  of  distributing  50  grams  of  crack — that 
is  about  500  doses — ^for  whom  the  current  law  imposes  a  manda- 
tory minimum  10-year  term  of  imprisonment,  would  face  a  guide- 
line sentence  of  just  12  to  18  months  of  imprisonment  if  he  or  she 
accepted  responsibility  for  the  offense. 

Indeed,  some  offenses  now  subject  to  a  5-  to  10-year  mandatory 
prison  term  could  potentially  result  in  a  sentence  involving  no  re- 
quired prison  term  at  all.  The  message  to  crack  traffickers  would 
be  to  expand  operations  in  response  to  a  windfall  reduction  in  the 
cost  of  doing  business. 

Even  if  Congress  does  not  adopt  the  Commission's  recommenda- 
tions as  to  mandatory  minimum  penalties  for  crack,  the  Sentencing 
Guideline  amendments  the  Commission  has  submitted  create  seri- 
ous problems. 

The  Commission  did  not  make  the  Sentencing  Guideline  amend- 
ments contingent  upon  amendment  of  the  mandatory  minimum 
sentences.  This  means  the  mandatory  minimums  will  override 
many  guideline  sentences  and  produce  sharp  cliffs — ^you  will  have 
a  clustering  of  people  with  entirely  different  profiles  sentenced  to 
the  same  amount  of  time.  The  Sentencing  Guidelines  should  work 
in  concert  with,  rather  than  in  opposition  to,  the  mandatory  mini- 
mum sentences. 

The  majority  of  the  Sentencing  Commission  believes  that  crack's 
greater  dangers  can  be  captured  through  the  use  of  guideline  en- 
hancements targeted  to  particular  harms  associateof  with  some 
crack  offenses,  harms  such  as  sales  to  juveniles  and  the  use  of  fire- 
arms. 

Along  with  the  minority  of  the  Commission,  we  believe  it  is  not 
enough  to  rely  on  those  factors  to  account  for  the  differences  be- 
tween crack  and  cocaine  powder  trafficking  in  individual  sentences. 
To  do  so  ignores  the  fact  that  equally  or  more  culpable  defendants 
will  be  able  to  successfully  shield  themselves  from  association  with 
the  aggravating  factors.  Moreover,  reiving  on  such  enhancement 
overlooKS  the  differences  in  the  societal  harms,  the  systemic  harm 
caused  by  the  drugs  themselves. 

As  you  know,  the  amendments  to  the  Sentencing  Guidelines  re- 
cently submitted  by  the  Sentencing  Commission  will  take  effect  No- 
vember 1,  1995,  unless  Congress  acts  to  the  contrary.  The  Depart- 
ment has  submitted  a  legislative  proposal  seeking  congressional 
disapproval  of  the  proposed  equalization  of  crack  and  cocaine  pow- 
der guideline  sentences  as  thev  are  applied  to  trafficking  offenses. 

However,  the  Department's  legislative  proposal  leaves  intact  the 
Sentencing  Commission's  actions  to  equalize  guideline  sentences 
for  simple  possession  of  crack  and  cocaine  powder.  We  agree  with 
the  Commission's  recommendation  to  remove  the  mandatory  mini- 
mums  with  respect  to  simple  possession  of  crack. 
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Further,  we  recognize  that  the  present  sentencing  structure  is 
not  the  only  one  that  would  vindicate  essential  law  enforcement 
purposes.  In  our  view,  Congress  must  weigh  the  policy  consider- 
ations relating  to  a  particular  quantity  ratio  for  the  sentencing  of 
crack  and  cocaine  powder  trafficking  offenses.  To  do  so,  Congress 
needs  to  consider  the  specific  factors  and  the  consequences  of  a 
number  of  different  ratios,  if  I  may  suggest. 

Let  me  close  by  saying  in  the  strongest  terms  that  Federal  pros- 
ecution efforts  in  all  areas  reflect  an  intent  to  direct  Federal  re- 
sources fairly  and  firmly  toward  the  greatest  criminal  problems 
devastating  our  communities.  We  do  not  target  races;  we  target 
criminals.  Race  is  never  a  factor  in  our  decisionmaking. 

We  believe  that  sound  drug  sentencing  policy  should  reflect  a 
reasoned  judgment  as  to  the  relative  harms  to  our  society  of  each 
illicit  substance.  It  is  our  reasoned  judgment,  and  I  believe  a  re- 
sponsible judgment,  that  those  who  are  trafficking  in  crack  cocaine 
are  deliberately  exploiting  a  vulnerable  market  with  a  highly  ad- 
dictive, easily  marketed,  cheap  substance  in  a  way  that  is  affecting 
the  quality  of  life  on  the  streets  of  our  communities.  To  ensure  that 
their  punishment  properly  reflects  the  harm  that  crack  is  causing, 
we  believe  a  sentencing  differential  is  necessary  between  crack  and 
cocaine  powder  trafficking. 

I  would  be  pleased  to  answer  any  questions. 

[The  prepared  statement  of  Ms.  Harris  follows:] 

Prepared  Statement  of  Jo  Ann  Harris,  Assistant  Attorney  General,  Criminal 
Division,  Department  of  Justice 

Mr.  Chairman  and  Members  of  the  Subcommittee,  thank  you  for  the  opportunity 
to  appear  before  you  today  to  discuss  sentencing  of  offenders  who  violate  federal 
laws  relating  to  crack  cocaine. 

Crack  is  a  very  serious  drug  of  abuse  that  is  taking  its  toll  on  our  country,  and 
particularly  on  our  most  vulnerable  communities.  The  dangers  of  crack  are  associ- 
ated as  much  with  its  marketing  patterns — street-based  marketing  in  small  quan- 
tities at  "affordable"  prices — as  with  its  pharmacological  qualities.  Any  change  in 
crack  sentences  must  take  these  factors  into  account. 

I  would  like  to  commend  the  United  States  Sentencing  Commission  for  its  Special 
Report  to  the  Congress,  entitled  Cocaine  and  Federal  Sentencing  Policy.  It  is  a  valu- 
able resource  which  I  recommend  as  you  study  the  issue  before  you.  In  its  Report, 
the  Conmiission  concludes  there  are  substantial  differences  between  crack  and  co- 
caine powder  and  that  crack  is  associated  with  more  societal  harms  than  cocaine 
powder. 

The  Department  of  Justice  is  concerned  that  equalization  of  the  penalties  for 
crack  and  cocaine  powder  trafficking  does  not  reflect  these  significant  differences, 
the  impact  crack  has  had  on  our  communities,  and  the  efiect  a  drastic  change  in 
penalties  would  have  on  deterring  those  who  trafiic  in  this  dangerous  drug.  We  be- 
lieve, nonetheless,  that  a  review  of  the  current  penalty  structure  is  appropriate,  and 
we  look  forward  to  working  with  this  Committee  and  with  Congress  in  that  review. 

The  Crack  Market 

Because  crack,  unlike  powder  cocaine,  is  typically  broken  down  and  packaged  into 
very  small  and  inexpensive  quantities  for  distribution,  it  has  become  readily  avail- 
able to  a  large  segment  of  our  population,  including  those  most  vulnerable — the  poor 
and  the  young. 

Moreover,  the  ability  to  sell  small  quantities  of  crack  has  led  to  street-based  mar- 
keting patterns  and  the  development  of  "crack  houses."  Violence  is  heavily  associ- 
ated with  the  crack  trade,  both  because  of  its  street-based  nature  as  well  as  the 
sheer  volume  of  transactions  taking  place  involving  these  quantities  of  crack.  As  the 
number  of  deals  increases,  so  too  the  probability  that  any  one  will  result  in  a  dis- 
pute. Guns  are  prevalent  on  the  street  and  are  used  freely  to  protect  the  trade. 
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As  the  Sentencing  Commission  itself  concluded,  "crack  dealers  generally,  tend  to 
have  a  stronger  association  with  systemic  violence  [violence  associated  with  the 
marketing  of  a  drug]  and  are  more  likely  to  possess  weapons  than  powder  cocaine 
dealers."  Special  Report  at  195.  Moreover,  crack  dealers  'rend  to  use  young  people 
to  distribute  the  drug  at  an  increased  rate."  Id.  Thus,  the  violent  crack  culture  is 
being  transmitted  to  our  youth. 

Effects  of  Crack  and  Cocaine  Powder  Use 

Because  of  the  way  it  is  consumed,  small  quantities  of  crack  can  be  very  dan- 
gerous. This  danger  follows  from  the  route  of  administration  of  the  two  drugs:  crack 
is  smoked  while  cocaine  powder  typically  is  snorted.  This  difference  in  tne  most 
common  routes  of  administration  makes  crack  the  more  harmful  form  of  cocaine. 

Smoking  crack  as  compared  to  snorting  cocaine  results  in  significant  physiological 
and  psychotropic  differences.  Those  who  smoke  crack  reach  maximum  physiological 
effects  in  approximately  two  minutes  and  maximum  psychotropic  effects  in  just  one 
minute.  In  contrast,  those  who  snort  cocaine  powder  reach  these  effects  in  40  and 
20  minutes,  respectively.  Crack  that  is  smoked  enters  the  brain  in  just  19  seconds, 
compared  to  five  minutes  for  cocaine  powder  that  is  snorted.  Id.  at  29.  Smoking 
crack  is  also  a  more  efficient  absorption  route  than  snorting  powder.  Id.  at  23.  How- 
ever, the  duration  of  effect  for  cracK  is  shorter  than  for  cocaine  powder  when  snort- 
ed: 30  minutes,  compared  to  60  minutes.  Id.  at  29.  Duration  of  effect  is  significant 
because  it  is  related  to  dependency;  because  of  the  short  but  intense  nature  of  the 
euphoria  induced  by  crack,  the  user  is  more  likely  to  administer  the  drug  frequently 
and  in  binges.  Id.  at  28.  In  summary,  crack  is  more  psychologically  addictive  than 
cocaine  powder. 

The  Department's  conclusions  about  the  harmful  effects  of  crack  as  compared  to 
cocaine  powder  are  virtually  the  same  as  those  reached  by  the  Sentencing  Commis- 
sion, which  itself  concluded:  "[T]he  higher  addictive  qualities  associated  with  crack 
combined  with  its  inherent  ease  of  use  can  support  a  higher  ratio  for  crack  over 
powder."  Id.  at  183. 

Sentencing  Commission's  Actions 

On  May  1,  1995,  the  United  States  Sentencing  Commission  submitted  to  congress 
amendments  to  the  sentencing  guidelines,  policy  statements,  and  official  com- 
mentary that  would  equalize  penalties  for  cocaine  base  (which  is  usually  in  the  form 
of  crack)  and  cocaine  powder.  Tlie  resulting  penalties  for  crack  would  be  at  the  cur- 
rent levels  for  cocaine  powder.  These  amendments,  adopted  by  a  4—3  vote,  will  take 
effect  November  1,  1995,  unless  an  Act  of  Congress  provides  otherwise. 

The  Sentencing  Commission  has  actually  taken  two  steps  to  lower  crack  penalties. 
First,  the  Commission  has  recommended  that  Congress  eliminate  the  differential 
treatment  of  crack  and  cocaine  powder  in  the  mandatory  minimum  penalties  cur- 
rently provided  by  statute.  In  addition,  the  Commission  has  submitted  an  amend- 
ment 01  the  sentencing  guidelines  to  treat  crack  and  cocaine  powder  alike  under  the 
guidelines,  both  for  simple  possession  and  trafficking,  regardless  of  whether  Con- 
gress first  revises  the  statutory  minimum  penalties. 

The  Commission's  amendments  and  legislative  proposal  would  reduce  crack  traf- 
ficking penalties  to  extremely  low  levels.  As  a  result  of  the  Commission's  combined 
actions,  an  offender  convicted  of  distributing  50  grams  of  crack  (about  500  doses), 
for  whom  the  current  law  imposes  a  mandatory  minimum  10-year  term  of  imprison- 
ment, would  face  a  guideline  sentence  of  21-27  months  of  imprisonment.  However, 
unlike  a  mandatory  minimum  sentence,  the  guideline  sentence  would  be  subject  to 
reduction  for  various  guidelines  factors.  If  the  50-gram  trafficker  accepted  respon- 
sibility for  his  or  her  offense,  the  sentencing  guideline  range  would  be  just  12-18 
months  of  imprisonment.  If  the  court  found  tnat  the  offender  had  also  played  a 
minimal  role  in  the  offense,  the  sentencing  guideline  range  would  be  reduced  to  4— 
10  months  of  imprisonment,  which  could  be  satisfied  by  probation  with  home  deten- 
tion. 

In  short,  if  Congress  adopts  the  Commission's  recommendation  to  treat  crack  and 
cocaine  powder  alike  for  purposes  of  the  mandatory  minimum  penalties,  some  of- 
fenses now  subject  to  a  5-  or  10-year  mandatory  mmimum  prison  term  will  poten- 
tially result  in  a  sentence  involving  no  required  prison  term  at  all.  The  message  to 
crack  traffickers  would  be  to  expand  their  operations  in  response  to  a  windfall  re- 
duction in  the  cost  of  doing  business. 

Even  if  Congress  does  not  adopt  the  Commission's  recommendation  as  to  manda- 
tory minimum  penalties  for  crack,  the  sentencing  guideline  amendments  the  Com- 
mission has  submitted  create  serious  problems.  The  Commission  did  not  make  the 
sentencing  guideline  amendments  contingent  upon  amendment  of  the  mandatory 
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minimum  sentences.  Thus,  the  low  guideHne  sentences  that  would  result  from 
equalization  of  crack  and  cocaine  powder  penalties  would  create  tension  between  the 
guidelines  and  the  current  statutory  scheme,  with  the  result  that  mandatory  mini- 
mum sentences  will  override  many  guideline  sentences  and  produce  sharp  cliffs  in 
sentencing.  Moreover,  many  sentences  that  would  have  been  well  above  the  manda- 
tory minimum  levels,  based  on  quantity,  will  be  reduced  to  the  mandatory  mini- 
mum. As  a  result,  distinctions  in  ofTense  seriousness  based  on  drug  quantity  will 
be  obliterated  in  many  cases.  The  sentencing  guidelines  should  work  in  concert 
with,  rather  than  in  opposition  to,  mandatory  minimum  sentences. 

Another  effect  of  the  Commission's  guideline  changes,  even  in  the  absence  of  a 
statutory  change  in  mandatory  minimum  crack  sentences,  is  that  the  low  proposed 
guideline  sentences  will  prevail  in  the  case  of  crack  offenders  subject  to  the  "safety- 
valve"  exemption  from  mandatory  minimum  sentences,  18  U.S.C.  §3553(0.  This  will 
result  in  sentences  below  the  Congressionally  mandated  guideline  floor  of  24  months 
for  safety-valve  defendants.  Crime  Control  and  Law  Enforcement  Act  of  1994,  Pub. 
L.  No.  103-322,  §80001(bXlXB). 

The  majority  of  the  Sentencing  Commission  believes  that  crack's  greater  dangers 
can  be  captured  through  the  use  of  guideline  enhancements  targeted  to  particular 
harms  associated  with  some  crack  ofTenses — harms  such  as  sales  to  juveniles  and 
the  use  of  firearms.  To  this  end  the  Commission  has  proposed  a  new  enhancement 
regarding  the  possession  and  use  of  a  weapon  for  all  drug  trafficking  offenses. 

Along  with  the  minority,  we  believe  it  is  not  enough  to  rely  on  these  factors  to 
account  for  the  differences  between  crack  and  cocaine  powder  trafficking  in  individ- 
ual sentences.  Relying  on  such  enhancements  ignores  the  fact  that  equally  or  more 
culpable  defendants  will  be  able  successfully  to  shield  themselves  from  association 
with  the  aggravating  factors.  Many  members  of  an  organization  benefit  from  the 
fact  that  a  few  enforcers  carry  guns.  All  distributors  should  be  held  accountable  for 
the  systemic  harms  characteristic  of  the  crack  trade. 

Moreover,  relying  on  enhancements  for  such  factors  as  using  a  minor  or  possess- 
ing a  firearm  overlooks  the  differences  in  the  harms  caused  by  the  drugs  them- 
selves. A  distributor  of  crack  commits  a  more  serious  offense  than  a  distributor  of 
an  equal  amount  of  cocaine  powder,  assuming  no  aggravating  characteristics  are 
present,  because  the  drug  distributed  by  the  former  is  more  dangerous  to  the  user 
and  is  associated  with  more  systemic  violence. 

Department's  Legislative  Proposal 

As  you  know,  the  amendments  to  the  sentencing  guidelines  recently  submitted  by 
the  Sentencing  Commission  are  subject  to  a  180-day  review  period  and  will  take  ef- 


fect November  1,  1995,  except  to  the  extent  that  an  amendment  is  modified  or  dis- 
proved by  Act  of  Congress.  See  28  U.S.C.  §944(p).  The  Department  has  submitted 
legislative  proposal  seeking  Congressional   disapproval   of  the   proposed  equali- 


approved  by  Act  of  Congress.  See^28  U.S.C.  §944(p).  The  Department  has  submitted 

a  legislative  pr  _ 

zation  of  crack  and  cocaine  powder  guideline  sentence  applicable  to  trafficking  of- 


fenses. However,  the  Department's  legislative  proposal  would  not  overturn  the  Sen- 
tencing Commission's  actions  to  equalize  guideline  sentences  for  simple  possession 
of  crack  and  cocaine  powder. 

The  present  structure  is  not  the  only  one  that  could  vindicate  essential  law  en- 
forcement purposes.  We  believe  that  Congress  must  weigh  the  policy  considerations 
relating  to  a  particular  quantity  ratio  for  the  sentencing  of  crack  and  cocaine  pow- 
der trafficking  ofTenses.  To  do  so  Congress  needs  to  consider  the  specific  sentencing 
consequences  of  any  ratio  considered.  To  choose  a  ratio  because  it  sounds  better 
than  the  current  100:1  or  the  Commission's  1:1  is  not  enough.  The  Department 
urged  the  Sentencing  Commission  to  provide  Congress  with  the  sentencing  con- 
sequences of  a  number  of  ratios  and  to  consider  the  impact  of  the  safety  valve  with- 
in these  ratios.  We  suggested  that  these  models  could  illustrate  the  actual  penalty 
impacts  of  these  ratios,  depending  upon  adjustments  in  the  mandatory  minimums. 
Instead,  the  Sentencing  Commission  voted  4-3  to  promulgate  the  1:1  ratio  in  the 
face  of  inconsistent  mandatory  minimums  and  provided  Congress  no  information  on 
a  range  of  options. 

Sentencing  Policy  Applied  Fairly 

Part  of  the  motivation  for  the  Sentencing  Commission's  proposed  crack  amend- 
ments relates  to  a  concern  about  racial  bias  arising  from  the  current  penalty  struc- 
ture. Federal  prosecution  efforts  in  all  areas  reflect  an  intent  to  direct  federal  re- 
sources toward  the  greatest  criminal  problems  devastating  our  communities.  Race 
is  never  a  factor  in  our  decision-making. 
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Maintaining  a  differential  in  the  sentencing  of  crack  and  cocaine  powder  traflick- 
ing  offenses  reflects  an  attempt  to  ensure  proper  punishment  of  those  who  prey  on 
the  most  vulnerable  members  of  our  society. 

I  would  be  pleased  to  answer  any  questions  you  may  have. 

Mr.  McCOLLUM.  Thank  you  very  much.  I  think  you  have  clarified 
a  good  deal  of  what  we  wondered  about  in  terms  of  what  the  Jus- 
tice Department  was  thinking  on  some  of  these  matters,  though  we 
certainly  saw  the  bill. 

I  gather  that  you  do  not  favor  maintaining  across  the  board  the 
100-to-l  ratio  for  crack  and  powder  offenses  with  respect  to  the  dis- 
tribution and  sales  aspect  but  that  you  don't  have  yet  a  proposal 
in  hand  for  us  to  look  at  and  how  we  might  adjust  that.  You  think 
it  needs  to  be  adjusted  but  not  definitively  yet? 

Ms.  Harris.  Let  me  urge  you  to  review  the  100-to-l.  That  is 
what  we  have  said  from  the  beginning.  Let  me  urge  that  you  really 
look  at  the  consequences  of  a  number  of  different  ratios,  that  you 
bring  here  all  of  the  circumstances  and  the  factors  that  interrelate 
when  you  are  attempting  to  set  sound,  responsible  sentencing  pol- 
icy. 

Mr.  McCoLLUM.  Do  I  understand  that  we  do  not  anticipate  in  the 
near  term  that  you  are  going  to  bring  forth  a  recommendation  for 
a  specific  ratio  change  to  us,  just  that  we  look  at  it  and  we  decide 
it?  Is  that  what  you  are  saying? 

Ms.  Harris.  In  the  end,  of  course,  it  is  Congress  who  will  make 
the  policy  call  as  to  what  is  the  appropriate  ratio  that  accurately 
reflects  tne  harm  that  all  illicit  drugs  cause  to  our  society. 

We  will  be  happy  to  work  with  you.  We  have  worked  with  the 
Sentencing  Commission.  We  urged  the  Sentencing  Commission  to 
bring  several  ratios  to  you  so  that  you  could  see  the  different  con- 
sequences. 

Mr.  McCoLLUM.  But  you  would  recommend  that  we  enact  or  act 
on  the  Sentencing  Commission  guideline  issue  simultaneously  with 
anything  we  do  to  change  the  100-to-l  ratio  underlying  question, 
I  gather.  Or  does  it  make  any  difference? 

Ms.  Harris.  It  makes  a  great  deal  of  sense  to  deal  with  all  of 
these  issues  together.  We  are  in  the  district  courts  of  this  country 
every  day  prosecuting  cases.  As  long  as  this  issue  remains  uncer- 
tain and  there  are  things  on  the  table  that  have  not  been  brought 
together,  we  have  real  problems.  It  is  interfering  with  our  law  en- 
forcement efforts. 

Mr.  McCoLLUM.  You  have  made  that  very  clear. 

One  question  that  Judge  Conaboy  raised  in  my  mind,  he  said  one 
of  the  problems  with  the  system  of  the  100-to-l  ratio  or,  for  that 
matter,  any  differential  other  than  1-to-l  on  distribution  was  the 
prosecutorial  cooperation  in  the  area  of  powder. 

He  indicated  in  his  testimony  to  us  a  few  moments  ago  that  you 
probably  heard  that  he  felt  this  was  a  problem  because  those  who 
dealt  in  powder  were  likely  to  be  dealing  in  larger  quantities,  be 
more  important  in  the  vertical  chain  going  up  to  the  source  of  the 
cocaine  coming  into  the  country,  and  therefore  more  likely  to  get 
a  deal. 

What  I  gathered  he  said  is  that  if  we  don't  go  in  there  and  make 
this  1-to-l  then  this  disparity  will  be  there,  and,  prosecutorial  dis- 
cretion being  what  it  is,  in  his  view  I  guess  it  is  a  bad  thing.  Do 
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you  have  a  response  to  that?  Because  I  heard  him  say  it,  and  I 
think  the  prosecution  side  which  you  represent  needs  to  have  the 
opportunity  to  comment  on  it. 

Ms.  Harris.  When  it  comes  to  5K-1  departures,  the  kind  of  co- 
operation that  will  permit  a  defendant  to  receive  at  least  the  oppor- 
tunity for  a  lower  sentence,  a  sentence  below  the  guidelines  or 
below  the  mandatory  minimums,  we  would  take  it  on  a  case-by- 
case  basis. 

I  don't  believe  that  there  is  any  evidence  across  the  board  that 
crack  defendants  are  getting  any  less  the  opportunity  to  cooperate 
with  the  Government  and  to  earn  a  5K-1  opportunity  to  get  a 
lower  sentence. 

My  staff  has  just  handed  me  a  figure.  They  are  wonderful.  If  I 
can  read  the  chart — it  would  happen  that — and  the  year  is  the  fis- 
cal year  of  1994 — that  36.5  percent  of  powder  cocaine  defendants 
received  substantial  assistance  departures,  which  is  what  Judge 
Conaboy  referred  to,  and  that  32.9  percent  of  the  crack  cocaine  de- 
fendants received  substantial  assistance  departures.  So  it  is  about 
equal. 

Mr.  McCoLLUM.  Thank  you.  I  am  going  to  go  to  Mr.  Scott. 

Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Ms.  Harris,  in  terms  of  the  disparity,  I  read  a  little  earlier  that 
500  grams  of  powder  cocaine  produced  2,500  to  5,000  doses  that 
cost  $30  to  $50,000.  In  contrast,  5  grams  of  crack  cocaine  produces 
10  to  50  doses,  street  value  $225  to  $750.  If  someone  were  to  sell 
the  225  dollars'  worth  of  crack,  they  could  get  more  of  a  sentence 
than  somebody  who  is  selling  tens  of  thousands  of  dollars'  worth 
of  powder.  Is  that  accurate? 

Ms.  Harris.  I  think  that  as  a  general  proposition  you  are  right. 

Mr.  Scott.  Now,  we  have  heard  earlier  today  that  the  crack — 
that  powder  becomes  crack  fairly  low  in  the  level  of  distribution, 
and  the  theory  I  thought  we  were  working  with  is,  the  higher  up 
you  are,  the  more  severe  the  penalty  ought  to  be.  Is  that  right? 

Ms.  Harris.  No.  I  think  the  more  harm  you  cause,  the  more  se- 
vere the  penalty  should  be.  That  has  to  be  very  much  a  part  of  the 
analysis. 

Mr.  Scott.  So  that  the  street  dealer,  who  as  soon  as  you  lock 
him  up  will  be  replaced  by  another  street  dealer,  ought  to  be  pun- 
ished significantly  more  severely  than  the  drug  kingpin? 

Ms.  Harris.  That  is  not  what  I  am  saying.  Drug  kingpins,  be- 
lieve me,  are  being  severely  punished.  When  you  get  to  the  really 
big  cocaine  dealers,  they  are  going  away  for  a  long,  long  time,  rnuch 
longer  than 

Mr.  Scott.  You  just  had  somebody  making  tens  of  thousands  of 
dollars'  worth  of  powder  getting  less  of  a  sentence  than  someone 
who  has  a  couple  hundred  dollars'  worth  of  crack. 

Ms.  Harris.  First  of  all,  you  are  dealing  with  a  pretty  minor  co- 
caine dealer,  too.  Our  analysis  really  starts  with  the  harm  that  is 
being  done  to  the  communities. 

I  must  say  that  if  you  were  listening  to  Judge  Tacha  as  she  ex- 
plained her  perspective  on  the  differences  in  the  two  markets,  I 
think  that  you  see  that  the  cocaine  market  is  really  an  inverted 
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pyramid  and  you  get  the  damage  across  the  board  with  a  much 
smaller  quantity  of  crack  cocaine  on  the  streets. 

Mr.  Scott.  I  think  I  have  made  my  point,  and  I  guess  you  have 
made  yours,  that  you  don't  agree  that  there  is  a  problem  with  tens 
of  thousands'  worth  of  powder  being  punished  less  severely  than  a 
couple  hundred  dollars  of  crack. 

Ajiother  question.  Let  me  read  you  a  statement  I  have  provided. 
According  to  a  recent  Los  Angeles  Times  article,  the  U.S.  attorney's 
office  in  Los  Angeles  openly  admits  to  targeting  its  resources  to- 
wards minority  communities.  In  an  interview,  Los  Angeles  U.S.  At- 
torney Nora  Minella  acknowledged  that  Federal  agents  have  fo- 
cusea  their  resources  in  minority  communities  where  the  crack 
trade  is  believed  to  be  the  most  prevalent  and  violent. 

Similar  discriminatory  patterns  exist  outside  Los  Angeles.  A 
1992  Commission  survey  showed  that  only  minorities  were  pros- 
ecuted for  crack  offenses  in  more  than  half  the  Federal  court  juris- 
dictions handling  crack  cases.  No  whites  were  federally  prosecuted 
in  17  States  and  many  cities,  including  Boston,  Denver,  Chicago, 
Miami,  Dallas,  and  Los  Angeles.  Out  of  hundreds  of  cases,  only  one 
white  was  convicted  in  California,  two  in  Texas,  three  in  New  York, 
and  two  in  Pennsylvania.  Do  you  want  to  comment  on  that? 

Ms.  Harris.  Yes.  I  think  that  you  will  find  in  California  what 
you  have  been  reading  is  a  newspaper  article,  I  take  it 

Mr.  Scott.  It  is  from  a  newspaper  article.  It  is  a  summary — if 
it  is  not  true,  maybe  you  can  respond. 

Ms.  Harris.  This  applies  in  California  and  in  other  areas  of  the 
country  as  well.  Our  U.S.  attorneys  have  been  charged  with  work- 
ing with  their  local  counterparts  to  develop  law  enforcement  strate- 
fies  which  deal  with  the  most  serious  criminal  problems  in  their 
i strict. 

If  a  U.S.  attorney — and  I  mean  to  return  to  this — I  don't  want 
to  run  your  time  out  but  will  return  to  it  sooner  or  later — if  a  U.S. 
attorney  identifies  crack  trafficking  gangs  as  a  very  serious  prob- 
lem in  their  district,  they  will  target  crack  trafficking  and  gangs. 
They  will  not  target  races  or  people  because  of  their  ethnic  rela- 
tionships, and  I  tnink  you  will  find  that  true  everywhere.  I  don't 
think  that  the  U.S.  attorney  in  California  is  targeting  black  com- 
munities. 

Mr.  Scott.  So  it  is  just  a  coincidence  that  the  only — in  fact,  the 
only  people  being  prosecuted  in  17  States  and  many  cities  are 
black? 

Ms.  Harris.  Mr.  Scott,  the  figures  are  available  in  the  Depart- 
ment of  Justice  or  from  the  Sentencing  Commission  because  they 
are  the  ones  who  do  in  fact  have  the  Sentencing  Commission  fig- 
ures. The  figure  that  I  have  last  heard  is  that  90  percent  of  crack 
defendants  are  black,  and  the  communities  that  are  being  harmed 
by  crack,  because  of  the  various  factors  that  we  have  talked  about 
here,  I  suggest  are  poor  and  vulnerable  communities. 

Mr.  McCoLLUM.  Mr.  Scott,  your  time  is  up. 

I  asked  counsel  to  copy  a  letter  we  have  addressing  that  particu- 
lar issue  from  one  of  the  U.S.  attorneys  in  California,  and  I  think 
it  has  been  submitted  to  us.  We  just  need  to  get  a  copy.  That  may 
help  you  a  little  bit. 

Mr.  Heineman,  do  you  have  any  questions? 
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Mr.  Heineman.  Well,  I  see  where  the  race  inferences  are  coming 
from,  and  I  can  fully  understand  that,  having  both  worked  in  Har- 
lem and  of  course  within  the  city  communities  in  Raleigh,  NC.  But 
that  is  rather  a  double-edged  sword. 

Certainly  I  would  want  as  much  law  enforcement  to  be  centered 
on  my  area  as  a  Congressman,  regardless  of  where  it  was,  where 
I  would  try  to  eliminate  as  much  drug  activity  in  those  areas  as 
I  could,  and  I  would  complain  if  I  didn't  get  enough  law  enforce- 
ment action. 

Of  course  the  prosecutors  prosecute  what  police  departments 
bring  in.  It  is  not  like  prosecutors  are  directing  enforcement  to  spe- 
cific areas.  They  have  their  hands  full.  Certainly  if  my  district  was 
not  getting  the  attention  law-enforcement-wise  where  drugs  are 
concerned,  the  police  officials  there  would  certainly  be  hearing  from 
me. 

So  it  is  a  double-edged  sword.  No  matter  which  side  you  stand 
on,  you  have  a  case,  and  it  is  fertile  ground  for  argumentation,  but 
I  am  not  willing  to  argue  that  point. 

I  would  like  to  ask  you,  what  is  that  substantial  assistance  de- 
partures? What  exactly  does  that  mean?  Is  that  leverage?  Is  that 
trading  off? 

Ms.  Harris.  It  is  in  fact  a  provision  of  both  the  Sentencing 
Guidelines,  and  there  is  a  provision  also  in  the  U.S.  Code  which 
will  permit  a  judge,  upon  motion  by  the  Government,  to  go  below 
the  mandatory  minimums  or  below  the  guideline  sentence  that  is 
otherwise  imposed  upon  a  defendant  if  the  defendant  has  provided 
substantial  assistance  to  the  Government. 

Mr.  Heineman.  So  there  are  mitigating  circumstances  that  the 
judge  has  in  this? 

Ms.  Harris.  Yes.  That  is  the  defendant's  opportunity  to  cut  his 
losses,  so  to  speak. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Heinemann. 

Mr.  Rangel. 

Mr.  Rangel.  Thank  you. 

Good  meeting  you.  I  understand  you  are  coming  back  to  New 
York  City. 

Ms.  Harris.  I  am  coming  home. 

Mr.  Rangel.  That's  great.  I  like  the  analogy  of  wanting  to  have 
crimefighters  in  the  areas  with  the  crime.  I  think  I  spend  more 
time  with  the  New  York  City  Police  Department  than  anyone  else, 

Mr.  Heineman.  I  can  attest  to  that. 

Mr.  Rangel.  The  question  is  that  when  you  have  something  com- 
ing into  the  country  made  in  a  foreign  country,  naturally  our  Jus- 
tice Department  view  is  that  we  try  to  get  those  big  purchases, 
those  large  distributors. 

I  think  Congressman  Scott  was  making  the  case  that  when  it 
comes  to  who  end  up  in  the  jails,  we  don't  find  a  relationship  be- 
tween the  efforts  in  terms  of  where  you  can  make  good  arrests.  You 
make  your  good  arrests  where  the  consumers  are  and  consumer 
distributors  are.  But  you  went  out  of  your  way  not  to  mention  race, 
so  I  want  to  make  it  clear  we  have  the  efforts  that  we  are  really 
after  big  distributors,  right? 
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Ms.  Harris.  We  are  after  big  distributors  and  also  after  people 
and  gangs  and  groups  that  are  causing  violence  on  the  streets  of 
our  cities  and  towns. 

Mr.  Rangel.  ok.  So  if  I  were  to  ask  you  how  we  are  going  to 
do  this,  if  you  were  to  target  the  areas  that  have  the  gangs  and 
the  violence  and  these  young  people,  would  that  be  the  poorer  com- 
munities in  our  country? 

Ms.  Harris.  Not  necessarily. 

Mr.  Rangel.  Would  it  be  the  areas  of  highest  unemployment? 

Ms.  Harris.  Not  necessarily.  Let  me  tell  you 

Mr.  Rangel.  The  areas  with  the  highest  number  of  African- 
Americans  living  there? 

Ms.  Harris.  It  depends  very  much — every  U.S.  attorney  in  their 
district  is  working  with  the  local  authorities  to  identify  where  the 
Federal  tools  can  be  most  helpftil. 

Mr.  Rangel.  It  is  my  experience  that  I  tried  the  big  cases  and 
I  just  spent  time  in  a  room  they  call  318  allowing  all  the  other  peo- 
ple to  plead  guilty,  and  they  just  took  the  mandatory  sentence.  I 
would  do  that  on  a  Monday  morning.  The  difference  in  complexion, 
it  was  just  by  chance.  But  you  had  to  target  the  community  of 
those  people  that  were  pleading  guilty.  It  is  not  the  Justice  Depart- 
ment, it  is  just  where  we  live. 

If  we  are  talking  about  the  profile  of  these  people:  Are  they 
young?  Generally  speaking.  Are  they  black?  Generally  speaking. 
Are  they  unemployable?  Are  they  uneducated?  It  is  not  you  looking 
for  them,  they  are  there. 

Ms.  Harris.  I  am  as  concerned  as  you  are,  and  I  am  sure  that 
everyone  here  is,  about  the  impact  of  these  sentencing  policies  on 
groups  of  people,  and  in  particular  I  have  been  extraordinarily  con- 
cerned to  hear  people  talk  time  and  time  again  about  young  people 
being  swept  up  by  these  sentencing  policies. 

I  hope  I  am  right  with  my  numbers,  but  I  asked  my  staff  to  look 
at  the  1994  Sentencing  Commission  numbers  to  try  to  see  if  that 
in  fact  was  happening:  Are  we  sweeping  up  young,  poor,  black  kids 
without  any  records,  without  any  reason  to  be  getting  the  sen- 
tences they  are? 

Mr.  Rangel.  Are  you  checking  to  find  out  whether  you  are 
sweeping  up  young  black  altar  boys? 

Ms.  Harris.  Let  me  tell  you 

Mr.  Rangel.  This  group  that  you  are  talking  about  are  clean-cut 
kids,  and  you  are  not  picking  up  too  many  of  them. 

Ms.  Harris.  There  are  3,500  defendants  who  were  sentenced  for 
crack  in  1994,  48  of  them  who  are  black,  who  are  under  21  years 
of  age,  who  had  no  prior  record  and  no  gun  and  no  violence;  only 
48  of  them.  In  fact,  10  percent,  only  10  percent,  of  all  crack  defend- 
ants are  under  21. 

Mr,  Rangel.  What  percentage  of  crack  users  are  white? 

Ms.  Harris.  You  know  what,  we  don't  know,  and  I  will  tell  you 
why.  That  figure  in  the 

Mr.  Rangel.  Have  you  heard  of  any  figure  that  is  being  used? 

Ms.  Harris.  Yes.  I  am  not  sure  it  is  in  the  forties.  It  comes  out 
of  a  household  survey.  It  surveys  one  use  per  year.  I  don't  believe 
it  is  a  figure  that  anyone  should  be  relying  on. 
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If  one  is  really  concerned  about  the  percentages  of  people  who 
are  really  being  impacted  as  users  by  crack  cocaine,  I  think  vou 
need  to  go  to  emergency  room  data,  to  the  DAWN  figures.  DEA  has 
found  that  71  percent  of  emergency  room  admissions  for  crack 


Mr.  Rangel.  I  agree.  Justice  uses  household  surveys.  I  have  been 
knocking  them  because  they  only  use  them  when  they  see  drugs 
are  down.  The  truth  of  the  matter  is  that,  for  whatever  reason,  I 
don't  think  Justice  can  just  say  that  it  is  unfair,  it  is  inequitable, 
and  we  don't  like  what  is  going  on,  but  we  can't  recommend  to  you 
what  you  should  do. 

There  is  no  question  that  you  are  dealing  with  people  who  are 
targeted  because,  for  a  variety  of  reasons,  they  are  in  communities 
where  they  are  more  vulnerable.  To  say  that  thev  are  causing  most 
of  the  damage  when  you  know  these  kids  can  t  count,  can't  use 
money  counters,  they  can't  buy  tickets  to  go  to  where  the  drugs 
are,  and  we  are  getting  these  little  people  because  we  say  they  are 
shooting  people  up,  and  yet  I  don't  see  the  concentration  of  those 
people  that  are  supplying  these  little  villains  that  are  doing  the 
time,  the  ones  that  give  them  the  money  that  make  the  purchase. 
As  Congressman  Scott  says,  if  you  got  rid  of  10  of  them  today  they 
would  be  replaced  in  the  afternoon  by  others. 

Mr.  McCOLLUM.  I  am  going  to  let  Ms.  Harris  answer,  but  that 
is  your  time. 

Ms.  Harris.  I  think  you  will  find  across  this  country  they  are  not 
kids. 

Secondly,  I  think  you  will  find  that  most  of  the  Federal  prosecu- 
tions in  crack  cocaine  are  dealing  at  least  at  the  50-gram  level  and 
above.  In  fact,  I  have  lived  in  Illinois  as  well  as  New  York,  and 
there  are  projects  by  U.S.  attorneys  going  on  in  the  Central  District 
of  Illinois  that  are  picking  up  kilograms  of  crack. 

Mr.  Rangel.  Are  these  laws  unfair,  what  we  have  before  us? 

Ms.  Harris.  That  was  the  second  thing  that  I  was  going  to  say. 
We  are  very  concerned  about  fairness.  We  think  that  you  need  to 
review  the  100-to-l.  I  understand  that  the  prior  administration 
came  in  and  proposed  20-to-l 

Mr.  Rangel.  100-to-l  is  unfair,  isn't  it? 

Ms.  Harris.  I  am  not  accepting  unfair.  I  really  think  you  need 
to  look  at  it. 

Mr.  McCoLLUM.  I  think  the  question  has  been  answered,  Mr. 
Rangel. 

Mr.  Bryant. 

Mr.  Bryant  of  Tennessee.  Thank  you,  Mr.  Chairman. 

I  want  to  add  my  welcome  to  you.  Before  I  ask  vou  a  question, 
I  want  to  commend  you  for  the  job  that  you  are  aoing  and,  from 
what  I  have  heard  since  I  have  been  here,  setting  the  correct  prior- 
ities in  terms  of  disagreeing  with  the  Sentencing  Commission  that 
these  two,  powder  and  crack,  ought  to  be  treated  the  same,  and 
telling  us  to  look  hard  at  these.  Maybe  100-to-l  ratio  is  too  high, 
but  certainly  the  seriousness  of  crack  cocaine  in  terms  of  addiction 
and  violence  I  think  is  more  substantial  than  powder  cocaine. 

Also,  I  want  to  commend  you  for  setting  priorities  for  U.S.  attor- 
neys for  the  large  drug  dealers  and  particularly  the  violent  crimi- 
nals, and  they  are  in  every  district. 
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I  know  what  I  am  hearing  in  this  room  is  not  talking  about 
quotas,  setting  quotas  to  arrest  certain  people.  What  I  think  I  am 
hearing  is  a  genuine  concern  about  the  laws  perhaps  being  unfair, 
something  that  we  have  to  determine  in  Congress.  But  I  do  know 
that  a  lot  of  gang  activity  and  a  lot  of  the  crack  cocaine  sales,  as 
it  comes  in,  goes  into  mmority  neighborhoods  that  are  comprised 
in  the  vast  majority  of  law-abiding  citizens  who  don't  want  this 
type  of  crime,  tnis  type  of  violence,  in  their  activities,  and  to  turn 
your  back  as  a  U.S.  attorney  and  not  aggressively  prosecute  those 
cases  I  think  works  a  tremendous  disservice  to  that  majoritv  of  vic- 
tims that  live  in  a  neighborhood,  regardless  of  whether  they  are 
minority  or  not,  and  I  commend  you  for  that. 

I  have  one  question,  and  you  may  have  addressed  this  before  I 
arrived.  I  believe  your  boss,  the  Attorney  General,  has  made  a 
statement  concerning  the  issue  of  sentencing  and  particularly  drug 
cases  that  may  have  dealt  more  with  mandatory  minimum  sen- 
tences. I  have  one  quotation  here  that,  while  an  adjustment  in  the 
current  penalty  structure  might  be  appropriate,  anv  such  adjust- 
ment might  reflect  the  greater  harm  associated  with  crack  as  op- 
posed to  powder  cocaine. 

I  am  thinking  about  maybe  her  idea  that  we  ought  to  do  away 
with  mandatory  minimums.  Is  that  a  concept  she  has  advanced? 
And,  if  you  can  speak  for  her,  why  does  she  think  that  is  appro- 
priate? 

Ms.  Harris.  The  quote  that  you  have  given  I  think  is  the  Attor- 
ney General's  statement  with  respect  to  the  crack  cocaine  situation. 

Mr.  Bryant  of  Tennessee.  I  agree. 

Ms.  Harris.  That  is  what  she  is  addressing  in  that  statement, 
because  she  does  believe — I  believe — and  surely  the  Department's 
position  is — I  don't  want  to  speak  for  the  Attorney  General — that 
the  harms  of  any  illicit  drug  need  to  be  reflected  in  the  sentencing 
structure.  I  just  think  sound  sentencing  policy  requires  that. 

To  the  extent  that  the  mandatory  minimums  are  in  place  with 
respect  to  crack  cocaine  and  powder  cocaine,  I  think  that  you  must 
look  at  the  mandatory  minimums  as  well  as  the  Sentencing  Guide- 
line ratios,  mandatory  minimum  ratios,  as  you  look  at  the  guide- 
lines in  order  to  reach  a  reasonable,  reasoned  sentencing  structure, 
and  to  that  extent  the  mandatory  minimums  are  going  to  be  im- 
pacted, I  think,  as  you  work  through  all  these  issues.  You  can't  do 
one  without  the  other. 

Mr.  Bryant  of  Tennessee.  How  are  we  on  our  prison  population? 
I  know  probably  more  people  are  in  prison  from  drug  sentences 
than  other  crimes.  I  have  heard  the  figure,  60  percent  of  inmates 
in  Federal  prisons  are  there  for  drug-related  crimes.  Aren't  those 
oftentimes  the  large  drug  dealers — or  not  large  drug  dealers,  the 
other  folks  that  you  have  targeted,  the  violent  criminals,  the  people 
that  use  guns  to  shoot  up  our  streets? 

Ms.  Harris.  Rather  than  my  guess — and  I  have  not  looked  at  our 
present  statistics  recently — I  will  offer  to  give  you  an  outline  of 
those. 

Mr.  Bryant  of  Tennessee.  Thank  you  very  much. 

Mr.  McCoLLUM.  Thank  you. 

Mr.  Chabot,  do  you  have  questions? 

Mr.  Chabot.  No  questions. 
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I  apologize  for  being  late.  I  have  four  subcommittee  hearings  run- 
ning at  the  same  time.  I  will  review  your  testimony.  Thank  you 
very  much. 

Mr.  McCoLLUM.  Thank  you  for  coming  today  and  spending  the 
time  that  you  have  being  with  us.  I  look  forward  to  being  able  to 
work  with  you  on  this  process. 

I  think  the  point  is  being  well  made — we  are  going  to  have  a 
vote,  it  appears  now,  maybe  even  a  vote  followed  by  a  5-minute 
vote.  I  know  the  panels,  many  are  from  out  of  town.  But  it  is  not 
reahstic  to  expect  that  to  be  exhausted  before  at  least  1:30.  We  will 
try  to  reconvene  at  1:30  and  recess  now  and  go  from  there. 

Thank  you  very  much. 

Ms.  Harris.  Thank  you  very  much. 

Mr.  McCoLLUM.  The  committee  will  be  in  recess. 

[Recess.] 

Mr.  McCoLLUM.  I  am  going  to  reconvene  this  Subcommittee  on 
Crime. 

I  want  to,  first  of  all,  thank  all  of  you  for  your  patience  today. 
We  have  been  indeed  under  some  trying  circumstances  based  on 
this  voting  pattern. 

And,  Mr.  Heineman,  I  want  to  thank  because  he  graciously 
agreed  to  chair  this  subcommittee  for  a  few  minutes  when  I  knew 
that,  after  the  last  vote,  that  I  was  going  to  be  stretched  running 
back  to  a  commitment  I  had  in  my  office.  And  it  didn't  work  out 
because  we  didn't  have  two  people  here  for  you,  but  thank  you.  You 
were  gracious. 

We  have  both  been  up,  as  you  know,  much  of  the  evening.  But 
nothing  would  compare  to  forcing  any  of  you  to  miss  a  plane  or 
something  today.  So  I  want  to  proceed,  and  we  would  hope  we  will 
be  joined  very  shortly  by  some  of  our  colleagues.  I  informed  all  of 
them  we  were  reconvening,  including  a  couple  that  asked  about 
this  just  a  few  minutes  ago. 

I  want  to  welcome  you  each,  and  I  am  going  to  introduce  you  in 
the  order  you  have  already  been  seated  unless — Mr.  Heineman,  you 
haven't  done  the  introductions  I  don't  guess,  either.  All  right. 

Our  first  witness  is  Lyle  Strom,  U.S.  district  court  judge  for  the 
District  of  Nebraska. 

Judge  Strom  was  appointed  to  the  court  on  November  1,  1985, 
and  elevated  to  Chief  Judge  2  years  later  in  1987.  Judge  Strom  has 
been  a  faculty  member  at  the  Creighton  University  School  of  Law 
since  1958  and  currently  teaches  a  trial  course — trial  practice 
course  there.  In  addition,  Judge  Strom  is  Cochairman  of  the  Fed- 
eral Practice  Committee  for  his  district. 

Our  second  witness  today  is  Richard  CuUen,  former  U.S.  attorney 
for  the  Eastern  District  of  Virginia. 

As  U.S.  attorney,  Mr.  Cullen  worked  closely  with  State  and  local 
law  enforcement  officials  in  the  area  of  drug-related  violent  crime. 
Mr.  Cullen  has  also  spent  several  years  in  private  practice  with 
McGuire,  Woods,  Battle  &  Booth  in  Richmond,  VA.  Recently  ap- 
pointed by  Governor  Allen,  Mr.  Cullen  serves  on  the  Governor's 
Commission  on  Juvenile  Justice  Reform  and  the  Virginia  Criminal 
Sentencing  Commission. 
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Our  third  witness  is  Douglas  McDonald,  senior  scientist  and 
manager  of  the  law  and  public  policy  area  at  Abt  Associates,  a  pol- 
icy research  organization  based  in  Cambridge,  MA. 

Trained  as  a  sociologist  at  Columbia  University,  he  conducts  re- 
search and  writes  on  a  variety  of  criminal  justice  policy  issues.  His 
areas  of  interest  include  sentencing  policy,  prisons,  rehabilitation 
programs,  drug  control  policies  and  health  policy  reform.  He  is  cur- 
rently conducting  a  large-scale  evaluation  of  drug  treatment  pro- 
grams in  the  State  prison  system. 

Our  fourth  witness  is  Dr.  Herbert  Kleber — I  think  I  pronounced 
that  correctly — executive  vice  president  and  medical  director  of  the 
Center  on  Addiction  and  Substance  Abuse  at  Columbia  University. 

Dr.  Kleber  is  a  professor  of  psychiatry  at  Columbia  University 
College  of  Physicians  and  Surgeons  at  the  New  York  State  Psy- 
chiatric Institute.  He  also  heads  a  new  division  on  substance  abuse 
within  the  psychiatric  department. 

Before  coming  to  Columbia  University  in  November  1991,  Dr. 
Kleber  served  for  2y2  years  as  the  Deputy  Director  for  Demand  Re- 
duction in  the  White  House  Office  of  the  National  Drug  Control 
Policy.  Dr.  Kleber  is  the  author  and  coauthor  of  more  than  180  pa- 
pers, chapters  and  books  dealing  with  all  aspects  of  substance 
abuse. 

Our  next  witness  is  Dr.  Jeffrey  Fagan,  professor  of  the  School  of 
Criminal  Justice  at  Rutgers  University. 

He  is  also  a  visiting  professor  at  the  School  of  Public  Health  at 
Columbia  University,  where  he  is  director  of  the  Center  for  Vio- 
lence Research  and  Prevention.  His  current  research  examines  the 
legal  and  illegal  careers  of  young  males  and  gun  use  by  adoles- 
cents. 

Dr.  Fagan  is  the  editor  of  the  Journal  of  Research  and  Crime  and 
Delinquency  and  coeditor  of  the  Oxford  Readers  in  Crime  and  Jus- 
tice. Dr.  Fagan  received  his  Ph.D.  in  1975  from  the  State  Univer- 
sity of  New  York  in  Buffalo. 

And  our  sixth  witness  today  is  Tim  Nelson,  special  agent  for  the 
North  Carolina  State  Bureau  of  Investigations,  a  23-year  veteran 
in  narcotics  law  enforcement. 

Mr.  Nelson  has  commanded  the  Greenville  Organized  Crime  and 
Drug  Task  Force  since  1987.  He  has  worked  on  a  number  of  cases 
in  Federal  court  involving  crack,  powder  cocaine  and  heroin.  Mr. 
Nelson  is  now  vice  chairman  of  the  National  Narcotics  Officers  As- 
sociation Coalition. 

That  is  a  mouthful  to  say,  Mr.  Nelson. 

Mr.  Nelson.  Sure  is. 

Mr.  McCoLLUM.  In  addition,  Mr.  Nelson  is  a  part-time  student 
at  North  Carolina  University  and  a  veteran  of  the  U.S.  Marine 
Corps. 

Our  next  witness  and  final  one  on  this  panel  is  Dr.  Arthur 
Curry.  Dr.  Curry  is  a  retired  principal  at  the  Prince  George's  Coun- 
ty School  District.  During  his  distinguished  career,  he  was  credited 
with  turning  around  some  of  that  school  district's  toughest  high 
schools. 

In  1991,  Dr.  Curry's  son — is  it  Dennis?  Denny? 

Mr.  Curry.  Derrick. 
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Mr.  McCoLLUM.  Derrick.  I  didn't  read  this  right.  I  am  sorry — 
was  sentenced  to  19y2  years  in  prison  for  his  role  in  a  crack  cocaine 
distribution  conspiracy.  It  was  his  first  and  only  criminal  offense. 

So  I  think  we  have  a  rather  wide  spectrum  represented  on  this 
panel  today.  Having  a  panel  of  this  size  I  know  is  somewhat  cum- 
bersome for  all  of  us,  but  it  does  give  us  an  opportunity  in  the  kind 
of  limited  forum  that  we  have,  as  you  can  see  how  these  things  un- 
fold, to  hear  from  a  good  cross  spectrum  of  critics  with  respect  to 
what  the  problem  is  today,  which  is  pretty  straightforward. 

The  Sentencing  Commission  has  presented  to  us — I  know  all  of 
you  submitted  your  statements.  I  am  not  going  to  cut  you  short. 
But  to  the  degree,  with  this  size  panel,  you  can  summarize,  it 
would  be  helpful  to  us.  We  would  like  to  get  to  questions  at  some 
point  here,  and  I  know  we  are  going  to  get  more  interruptions  with 
votes  as  the  afternoon  progresses. 

With  that  admonition  but  with  open  controls,  so  to  speak,  in 
wanting  to  be  flexible,  I  would  turn  to  Mr.  Scott.  Do  you  have  a 
comment? 

Mr.  Scott.  Yes.  I  just  wanted  to  give  a  particular  welcome  to  Mr. 
Cullen,  who  is  very  well  known  in  the  Richmond,  VA,  area. 
Served — I  missed  his  introduction.  I  am  sure  you  mentioned  he 
served  as  a  very  distinguished  U.S.  attorney  in  the  area,  has  been 
very  active,  even  after  he  left  the  office,  trying  to  work  in  crime 
prevention  programs.  And  we  are  delighted  to  see  him  here  today. 

Mr.  McCoLLUM.  Well,  I  know  you  have  a  special  interest  in  that. 
I  do  that,  too.  And  I  know  Mr.  Heineman  does  when  we  have  folks 
from  our  area. 

But  with  that  in  mind,  I  am  going  to  start  with  my  left  to  right. 
There  is  no  particular  reason  to  do  that  except  that  is  the  order  in 
which  this  has  been  given  to  me,  the  order  in  which  you  are  seated. 

So,  Judge  Strom,  if  you  could  lead  off,  it  would  be  greatly  appre- 
ciated. 

STATEMENT  OF  HON.  LYLE  STROM,  U.S.  DISTRICT  JUDGE, 
DISTRICT  OF  NEBRASKA 

Judge  Strom.  Well,  thank  you,  Mr.  Chairman  and  members  of 
the  subcommittee;  and  I  thank  you  for  inviting  me  today.  I  think 
I  will  read  my  remarks  because  I  think  it  will  be  shorter  than  if 
I  tried  to  summarize  or  ad-lib  with  them. 

Mr.  McCoLLUM.  Fair  enough. 

Judge  Strom.  I  have  been  requested  to  present  my  views  on  the 
present  recommendation  of  the  U.S.  Sentencing  Commission  that 
the  U.S.  Congress  revisit  the  100-to-l  quantity  ratio  as  it  is  applied 
to  crack  and  powder  cocaine.  I  was  privileged  to  listen  to  the  Sen- 
tencing Commission  make  part  of  its  presentation,  and  I,  all  I  can 
say  is  "amen"  to  that  presentation. 

When  Congress  established  the  Sentencing  Guidelines  and  the 
Commission,  it  defined  the  Commission's  purpose,  in  part,  to  pro- 
vide certainty  and  fairness  in  meeting  the  purposes  of  sentencing 
and  to  avoid  unwarranted  sentencing  disparities  among  defendants 
with  similar  records  who  have  been  found  guilty  of  similar  criminal 
conduct. 

Now,  all  of  our  goals — the  Congress',  the  Commission's,  the  U.S. 
judiciary — is  to  seek  fairness  and  proportionality  in  sentencing.  We, 
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just  as  you,  do  not  want  disparity.  However,  my  experience  tells  me 
that  the  1-to-lOO  ratio  between  crack  and  powder  cocaine  produces 
the  very  disparity  which  we  seek  to  dispel. 

This  disparity  was  clearly  brought  to  my  attention  2  years  ago 
when  I  was  required  to  sentence  a  group  of  defendants  who  had 
been  involved  in  a  conspiracy  to  distribute  cocaine.  And  I  would 
like  to  just  dwell  on  one  of  those  defendants,  Delano  Maxwell.  He 
was  one  of  five  who  were  convicted  in  this  conspiracy.  The  trial  was 
about  5  weeks  to  6  weeks  in  length.  All  five  were  found  guilty,  and 
then  we  went  forward  with  the  sentencing  process  in  our  court. 

Mr.  Maxwell  was  a  33-year-old  African-American  male  with  no 
prior  criminal  history.  He  was  educated.  He  had  attended  and 
graduated  from  a  2-year  program  at  the  American  Institute  of 
Business  in  Des  Moines,  lA,  subsequently  receiving  a  bachelors  de- 
gree in  management  from  Simpson  College  in  Iowa. 

Because  the  conspiracy  ultimately  involved  the  distribution  of 
crack  cocaine,  the  guidelines  applicable  to  crack  cocaine  were  used. 
These  guidelines  produced  a  criminal  history  category  of  44,  with 
a  criminal  history  category  of  I.  Under  the  guidelines,  it  was  a 
mandatory  life  sentence. 

As  you  know,  we  now  have  real-time  sentencing.  We  don't  have 
parole  available  today  in  our  Federal  prison  system.  And  so  if  I 
sentence  Mr.  Maxwell  to  life,  he  will  indeed  spend  the  rest  of  his 
natural  life  in  prison.  If  he  had  been  found  guilty  of  distributing 
the  same  amount  of  powder  cocaine,  his  offense  level  would  have 
been  34  with  a  criminal  history  category  of  I,  and  his  sentence 
would  have  been  I5V2  to  I8V2  years.  Similar  disparities  existed  as 
to  the  other  defendants. 

Now,  this  is  only  one  illustration.  Every  day  we  are  called  on  to 
sentence  crack  cocaine  dealers  substantially  more  harshly  than 
they  would  be  treated  if  the  substance  was  powder  cocaine  or  some 
other  drug.  Less  than  one-fifth  of  an  ounce,  5  grams  of  crack  co- 
caine, carries  a  mandatory  5-year  sentence. 

Five  and  a  half  grams — and  I  use  that  because  when  you  convert 
powder  cocaine  to  crack  cocaine  you  lose  a  little  of  the  weight  of 
the  substance — but  5V2  grams  of  powder  cocaine  could  be  easily 
converted  to  crack  cocaine  within  a  matter  of  minutes,  actually.  If 
it  were  5V2  grams  of  powder  cocaine,  the  sentence  could  be  as  low 
as  1  month  in  prison  or  maybe  1  month  of  house  arrest  followed 
by  probation. 

Now,  during  the  course  of  the  sentencing  hearings,  statistical 
data  was  developed  from  the  records  of  the  office  of  the  clerk  of  our 
court  in  Nebraska  for  the  years  1990  through  part  of  1993  dealing 
with  prosecutions  for  distribution  of  powder  cocaine  and  of  crack 
cocaine.  The  statistics  which  were  developed  were  consistent  with 
the  national  statistics  which  reflected  that  about  90  percent  of  all 
persons  prosecuted  for  distribution  or  possession  with  intent  to  dis- 
tribute crack  cocaine  were  members  of  the  African-American  race, 
while  the  substantial  majority  of  those  prosecuted  for  distribution 
or  possession  with  intent  to  distribute  powder  cocaine  were  of  the 
Caucasian  race. 

In  addition,  expert  testimony  was  presented  as  to  the  distinction 
between  crack  and  powder  cocaine. 
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I  am  not  going  to  get  involved  in  the  chemical  analysis  as  there 
are  other  witnesses  who  are  far  more  competent  to  do  that.  How- 
ever, the  evidence  that  was  presented  during  the  course  of  that 
hearing  clearly  demonstrated  that  each  form  of  cocaine  contained 
identically  the  same  molecule.  It  was  not  changed  or  altered  in  any 
way  by  converting  it  from  powder  cocaine  to  crack  cocaine. 

Secondly,  cocaine  powder  can  easily  be  converted  to  crack  cocaine 
by  adding  baking  soda,  heating  and  then  allowing  the  substance  to 
cool.  This  process  takes  a  matter  of  20  minutes  or  so.  The  precipi- 
tant, as  I  understand  it,  forms  into  a  rock-like  form  which  is  the 
crack  cocaine. 

It  was  clear  from  the  evidence  presented  that  we  are  dealing 
with  the  same  substance,  just  in  a  different  form.  I  have  not  seen 
any  evidence  which  justifies  crack  cocaine  being  treated  as  100 
times  stronger  or  100  times  more  dangerous  than  powder  cocaine. 
The  evidence  that  was  presented  and  the  other  articles  that  I  have 
read  since  that  hearing  all  suggest  that  whether  one  uses  powder 
cocaine  or  crack  cocaine,  substantially  the  same  high  is  reached  in 
approximately  the  same  period  of  time,  although  I  understand  it 
takes  slightly  more  powder  cocaine  to  achieve  that  same  goal.  Both 
of  these  experts  testified  that  the  use  of  powder  cocaine  in  our  soci- 
ety is  far  more  prevalent  than  the  use  of  crack  cocaine. 

Added  to  the  foregoing  factors  is  the  fact  that,  as  applied,  this 
distinction  between  crack  cocaine  and  powder  cocaine  impacts  the 
African-American  race  and  I  believe  it  does  so  unfairly  because  the 
scientific  evidence  does  not  support  this  distinction.  Eliminating 
this  distinction  would  remove  the  sentencing  disparity  which  has 
disproportionately  impacted  young  African -American  males. 

Nor  am  I  aware  of  any  evidence  that  points  to  crack  cocaine  as 
the  cause  of  more  violence  in  our  society  any  more  than  the  use  of 
powder  cocaine.  I  agree  that  the  problem  of  drug  use  in  any  form 
is  a  serious  one  and  is  probably  one  of  the  causes  of  violence.  How- 
ever, this  violence  does  not,  in  my  opinion,  justify  the  draconian 
sentences  which  we  are  required  to  impose  because  of  the  1-to-lOO 
ratio. 

The  violence  which  attends  the  use  of  drugs  can  be  addressed 
through  sentence  adjustments  based  on  the  use  of  weapons  and  vi- 
olence and  other  factors  which  would  be  present  in  the  use  of  the 
drugs;  and  that,  as  I  see  it,  could  be  applied  across  the  board  to 
all  drugs. 

It  is  interesting  to  note  that  in  most  of  our  States  persons  con- 
victed of  murder  or  of  rape,  child  molestation  and  abuse  receive 
sentences  substantially  lower  than  those  convicted  of  distributing, 
in  many  instances,  small  amounts  of  crack  cocaine.  In  Nebraska, 
for  example,  a  person  who  commits  a  murder  and  receives  a  life 
sentence  will  be  eligible  for  and  probably  receive  parole  within  12 
to  15  years  after  the  commencement  of  that  sentence. 

Because  it  is  now  apparent  that  the  1-to-lOO  ratio  is  not  sup- 
ported by  either  scientific  or  anecdotal  evidence,  I  would  ask  this 
committee  and  Congress  to  not  only  approve  the  proposed  changes 
in  sentencing  for  crack  cocaine  but  to  make  this  provision  retro- 
active. There  are  thousands  of  young  black  males  whom  I  believe 
have  not  been  fairly  treated  by  this  distinction,  and  their  sentences 
should  be  reviewed  and  recalculated. 
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We  have  an  opportunity  to  resolve  an  unfair  and  unjust  disparity 
in  our  sentencing  laws,  and  I  urge  you  to  seize  this  opportunity. 
And  thank  you  again  very  much  for  permitting  me  to  make  a  few 
comments  on  this  subject. 

Mr.  McCoLLUM.  We  are  very  happy  to  have  had  you  here  today 
to  do  so,  Judge  Strom.  Thank  you  very  much. 

[The  prepared  statement  of  Judge  Strom  follows:] 

Prepared  Statement  of  Hon.  Lyle  Strom,  U.S.  District  Judge,  District  of 
Nebraska 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  have  been  requested  to 
present  my  views  on  the  present  recommendation  of  the  United  States  sentencing 
Commission  that  the  United  States  Congress  "revisit  the  100-to-l  quantity  ratio"  as 
it  is  appHed  to  crack  and  powder  cocaine. 

When  Congress  established  the  United  States  Sentencing  Guidelines  and  the 
United  States  Sentencing  Commission,  it  defined  the  Commission's  purpose,  in  part, 
to  provide  certainty  and  fairness  in  meeting  the  purposes  of  sentencing  and  to  avoid 
unwarranted  sentencing  disparities  among  defendants  with  similar  records  who 
have  been  found  guilty  of  similar  criminal  conduct.  28  U.S.C.  §991. 

All  of  our  goals,  the  Commission's,  Congress'  and  the  United  States  Judiciary,  is 
to  seek  fairness  and  proportionality  in  sentencing.  We,  just  as  you,  do  not  want  dis- 
parity. However,  my  experience  tells  me  that  the  one-to-one-hundred  ratio  between 
crack  and  powder  cocaine  produces  the  very  disparity  which  we  seek  to  dispel. 

This  disparity  was  clearly  brought  to  my  attention  two  years  ago  when  I  was  re- 
auired  to  sentence  a  group  of  defendants  who  had  been  involved  in  a  conspiracy  to 
distribute  cocaine.  Let  me  for  a  moment  briefly  review  the  case  of  one  of  those  de- 
fendants. Delano  Maxwell  was  one  of  five  individuals  charged  with  conspiracy  to 
distribute  cocaine.  Following  a  trial  of  approximately  six  weeks,  all  five  were  found 
guilty,  and  it  became  my  duty  then  to  impose  sentence.  Mr.  Maxwell  was  a  thirty- 
tnree  (33)  year-old  African  American  male  with  no  prior  criminal  history.  He  was 
educated,  having  attended  and  graduated  from  a  two-year  program  at  the  American 
Institute  of  Business  in  Des  Moines,  Iowa,  and  subsequently  receiving  a  bachelors 
degree  in  management  from  Simpson  College  in  Iowa.  Because  the  conspiracy  ulti- 
mately involved  the  distribution  of  crack  cocaine,  the  guidelines  applicable  to  crack 
cocaine  or  cocaine  base  were  used.  Those  guidelines  produced  a  criminal  history  cat- 
egory of  forty-four  (44)  with  a  criminal  history  category  of  I,  and  under  the  guide- 
lines, this  called  for  a  life  sentence. 

As  you  know,  in  the  federal  system  today,  a  life  sentence  means  just  that  as  we 
no  longer  have  parole  in  our  federal  prison  system.  If  Mr.  Maxwell  had  been  found 
guilty  of  distributing  the  same  amount  of  powder  cocaine,  his  offense  level  would 
nave  been  thirty-four  (34),  with  a  criminal  history  category  of  I,  and  his  sentence 
would  have  been  15.5  to  18.5  years.  Similar  disparities  existed  as  to  the  other  de- 
fendants. 

This  is  only  one  illustration.  Every  day  we  are  called  on  to  sentence  crack  cocaine 
dealers  substantially  more  harshly  than  they  would  be  treated  if  the  substance  was 
powder  cocaine  or  some  other  drug.  Less  than  one-fifth  of  an  ounce  (5  grams)  of 
crack  cocaine  carries  a  mandatory  five-year  sentence.  Five  and  a  half  grams  of  pow- 
der cocaine,  easily  convertible  into  five  grams  or  more  of  crack  cocaine,  can  carry 
a  sentence  as  low  as  three  months  in  prison  and/or  three  months  of  house  arrest. 

During  the  course  of  the  sentencing  hearings,  statistical  data  was  developed  from 
the  records  of  the  office  of  the  clerk  of  our  court  in  Nebraska  for  the  years  1990 
through  part  of  1993,  dealing  with  prosecutions  for  distribution  of  powder  cocaine 
and  oT  crack  cocaine.  The  statistics  which  were  developed  were  consistent  with  the 
national  statistics  which  reflected  that  about  ninety  percent  (90%)  of  all  persons 
prosecuted  for  distribution  or  possession  with  intent  to  distribute  crack  cocaine  were 
members  of  the  African  American  race,  while  the  substantial  majority  of  those  pros- 
ecuted for  distribution  or  possession  with  intent  to  distribute  powder  cocaine  were 
of  the  Caucasian  race. 

In  addition,  expert  testimony  was  presented  as  to  the  distinction  between  crack 
and  powder  cocaine. 

I  am  not  going  to  get  involved  in  the  chemical  analyses  as  there  are  other  wit- 
nesses who  are  far  more  competent  to  do  that,  however,  the  evidence  that  was  pre- 
sented during  the  course  of  that  hearing  clearly  demonstrated  that  each  form  of  co- 
caine contained  identically  the  same  molecule.  It  was  not  changed  or  altered  in  any 
way  by  converting  it  from  powder  cocaine  to  crack  cocaine.  Secondly,  cocaine  powder 
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can  easily  be  converted  to  crack  cocaine  by  adding  baking  soda,  heating,  and  then 
allowing  the  substance  to  cool.  This  process  takes  a  matter  of  twenty  (20)  minutes 
or  so.  Tne  precipitant  as  I  understand  it,  forms  into  a  rock-like  form  which  is  the 
crack  cocaine.  It  was  clear  from  the  evidence  presented  that  we  are  dealing  with 
the  same  substance,  just  in  a  different  form.  I  have  not  seen  any  evidence  which 
justifies  crack  cocaine  being  treated  as  one  hundred  times  stronger  or  one  hundred 
times  more  dangerous  than  powder  cocaine.  The  evidence  that  was  presented  and 
the  other  articles  which  I  have  read  since  that  hearing  all  suggest  that  whether  one 
uses  powder  cocaine  or  crack  cocaine,  substantially  the  same  high  is  reached  in  ap- 
proximately the  same  period  of  time,  although  it  may  require  a  slightly  larger  quan- 
tity of  powder  cocaine  to  achieve  that  goal.  Both  of  the  experts  testified  that  the 
use  of  powder  cocaine  is  far  more  prevalent  than  the  use  of  crack  cocaine. 

Added  to  the  foregoing  factors  is  the  fact  that  as  applied,  this  distinction  between 
crack  cocaine  and  powder  cocaine  impacts  the  African  American  race  and  I  believe 
unfairly  so  because  the  scientific  evidence  does  not  support  this  distinction.  Elimi- 
nating it  would  remove  the  sentencing  disparity  which  has  disproportionately  im- 
pacted young  African  American  males. 

Nor  am  I  aware  of  any  evidence  that  points  to  crack  cocaine  as  the  cause  of  more 
violence  in  our  society  any  more  than  the  use  of  powder  cocaine.  I  agree  that  the 
problem  of  drug  use  in  any  form  is  a  serious  one  and  is  probably  one  of  the  causes 
of  violence,  however,  this  violence  does  not  in  my  opinion,  justify  the  "draconian  sen- 
tences" which  we  are  required  to  impose  because  of  the  one-to-one-hundred  ratio. 
The  violence  which  attends  the  use  of  drugs  can  be  addressed  through  sentence  ad- 
justments based  on  the  use  of  weapons  and  of  violence  in  the  drug  trade. 

It  is  interesting  to  note  that  in  most  of  our  states,  persons  convicted  of  murder 
or  of  rape,  of  child  molestation  and  abuse,  receive  sentences  substantially  lower 
than  those  convicted  of  distributing,  in  many  instances,  small  amounts  of  crack  co- 
caine. 

Because  it  is  now  apparent  that  the  one-to-one-hundred  ratio  is  not  supported  by 
either  scientific  or  anecdotal  evidence,  I  would  ask  Congress  to  not  only  approve  the 
proposed  changes  in  sentencing  for  crack  cocaine  but  to  make  this  provision  retro- 
active. There  must  be  thousands  of  young  black  males  whom  I  believe  have  not  been 
fairly  treated  by  this  one  hundred-to-one  distinction,  and  their  sentences  should  be 
reviewed  and  recalculated. 

We  have  an  opportunity  to  resolve  an  unfair  and  unjust  disparity  in  our  sentenc- 
ing laws,  and  I  urge  you  to  seize  this  opportunity. 

Mr.  McCoLLUM.  Mr.  Cullen. 

STATEMENT  OF  RICHARD  CULLEN,  FORMER  U.S.  ATTORNEY, 
EASTERN  DISTRICT  OF  VIRGINIA,  AND  MEMBER,  VIRGINIA 
CRIMINAL  SENTENCING  COMMISSION 

Mr.  Cullen.  Thank  you  very  much,  Mr.  Chairman.  I  also  wdll 
refer  to  my  remarks,  but  I  will  try  to  skip  through  them  in  the  in- 
terests of  time. 

Mr.  McCoLLUM.  Thank  you. 

Mr.  CuLLEN.  As  you  know,  I  am  a  former  U.S.  attorney,  and  I 
am  here  to  oppose  the  recommended  changes  by  the  Sentencing 
Commission.  It  is  no  exaggeration  to  assert  that  much  of  the  suc- 
cess of  the  law  enforcement  community  in  dealing  with  violent 
drug  gangs  is  related  directly  to  the  tough  Federal  penalties,  par- 
ticularly the  mandatory  minimum  sentences  relating  to  crack  co- 
caine. 

And  there  are  two  compelling  reasons  why  the  present  sentenc- 
ing scheme  for  crack  cocaine  should  not  be  reduced: 

First,  the  most  violent  drug  gangs  traffic  in  crack  cocaine.  The 
crack  cocaine  market  and  its  distribution  network  are  unique  be- 
cause crack  is  relatively  cheap,  because  it  gives  a  quick  high  and 
because  the  user  wants  a  repeat  high.  It  is  a  high-volume  market 
that  needs  a  fairly  sophisticated  and  highly  efficient  distribution 
market.  It  is  a  huge  retail  business. 
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Young  people,  children,  are  often  sucked  into  this  distribution 
network.  Crack  is  distributed  in  such  a  way  that  territories  or  turfs 
are  established.  They  are  incredibly  valuable,  and  they  beget  in- 
credible violence  and  horror. 

Victims  of  this  carnage,  those  who  live  predominantly  in  the 
inner  city  and  who  want  nothing  more  than  to  live  in  peace  and 
to  reclaim  their  neighborhood  from  drug  gangs,  rightfully  look  to 
the  Federal  Government  to  wage  war  on  their  behalf.  They  demand 
that  we  increase  efforts  to  reduce  the  violence  now  commonplace  in 
this  distribution  of  crack.  To  reduce  sentences  for  those  convicted 
of  being  part  of  a  drug  enterprise,  in  my  view,  is  an  unforgivable 
breach  of  faith  with  these  law-abiding  citizens. 

As  U.S.  attorney,  I  saw  firsthand  the  passion  with  which  inner- 
city  residents  of  Richmond  argue  for  more  effective  law  enforce- 
ment in  their  neighborhoods.  In  my  dealings  with  inner-city  resi- 
dents, particularly  in  connection  with  neighborhood  groups  de- 
manding action  from  the  Federal  Government,  no  one  ever  asked 
me  to  be  lenient  or  to  seek  lesser  penalties.  Far  from  it,  the  people 
who  fear  for  their  safety,  who  are  afraid  to  walk  to  the  grocery 
store,  the  people  who  long  to  feel  safe  in  their  neighborhood,  want 
tougher  penalties  for  drug  dealers  than  those  involved  in  the  dis- 
tribution network,  not  leniency. 

Second,  lost  in  this  debate  today  and  I  think  throughout — 
throughout  the  months  that  this  has  been  debated  is  the  fact  that 
one  of,  if  not  the,  most  effective  law  enforcement  tool  is  the  fear 
of  mandatory  minimum  sentence  and  the  ability  of  prosecutors  to 
use  this  fear  to  convince  lower  echelon  and  middle  echelon  mem- 
bers of  drug  gangs  to  testify  and  assist  the  prosecutors  against 
their  higher-up  coconspirators  in  return  for  reduced  sentences. 

I  can  recount  case  after  case  where  a  drug  gang  member,  when 
faced  with  a  mandatory  minimum  sentence  of  life  in  prison, 
grabbed  the  only  lifeline  available  to  him  and  cooperated  with  law 
enforcement. 

Under  the  present  situation,  there  are  enough  serious  impedi- 
ments to  cooperation.  Peer  pressure,  huge,  quick  profits  and  fear 
of  retaliation  all  act  to  dissuade  a  young  conspirator  to  aid  the 
prosecutors.  Take  away  the  severe  mandatory  minimum  sentence 
and  make  no  mistake  about  it,  law  enforcement  will  severely  be 
crippled  in  its  ability  to  take  out  drug  gangs  through  cooperating 
witnesses. 

Now,  in  my  remarks — and  I  won't  read  them  here,  Mr.  Chair- 
man— there  are  example  after  example  of  how  entire  gangs  were 
taken  out  because  of  the  cooperation  of  lower  people  who  wanted 
to  save  themselves  and  testified  against  and  made  the  case  against 
the  entire  gang. 

If— for  the  record,  if  the  record  would  note  on  pages  5  and  6  of 
my  remarks,  I  talk  about  a  gang  that  started  in  Brooklyn,  NY, 
went  to  Washington,  DC,  and  then  into  Virginia  called  the  Bush- 
Davis  gang.  They  were  responsible  for  scores  and  scores  of  murders 
in  the  three  districts. 

The  U.S.  attorney's  office  in  Virginia,  in  D.C.  and  the  district  at- 
torney of  Brooklyn,  NY,  working  together,  were  able  to  convict 
scores  and  scores  of  defendants,  none  of  whom,  Mr.  Chairman — and 
this  is  terribly  important — none  of  whom  ever  was  indicted.  They 
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were  brought  in,  they  were  told  what  they  were  facing  under  the 
guidehnes  and  under  the  mandatory  minimum  sentences,  and  they 
cooperated.  And  they — and  they  went  up  the  chain,  and  a  major 
problem,  the  most  major  drug  distribution  gang  in  the  history  of 
our  State  was  put  out  of  business. 

It  was  my  goal  as  U.S.  attorney — and  I  am  certain  that  is  the 
goal  of  every  member  of  this  committee — to  target  the  top  echelon 
of  the  drug  gang.  We  focused  on  eradicating  the  entire  gang  with 
emphasis  on  the  kingpin. 

But  one  thing  is  absolutely  sure.  You  only  get  the  big  guy  by 
working  your  way  up  in  the  organization.  Make  it  more  difficult  to 
leverage  the  mid-  and  low-level  members  of  the  enterprise  and  you 
will  make  the  kingpin  safer  and  more  secure. 

Let's  not  forget  also  that  there  is  an  incredible  profit  and  greed 
involved  in  the  distribution  of  crack  cocaine.  Every  player  from  the 
bottom  up  plays  a  major  role.  And  without  his  link  in  the  chain, 
there  would  be  no  successful  distribution  network. 

The  low  person  plays  an  incredibly  important  role.  We  make  a 
big  mistake  as  a  nation  to  diminish  the  culpability  of  those  in- 
volved at  every  level  of  the  distribution  chain. 

Drug-related  violent  crime  is  truly  a  cancer  on  America's  inner 
city.  Let's  not  shed  a  tear  for  those  who  spread  this  cancer.  Rather, 
let's  give  them  incentives  to  help  themselves,  and  one  way  is  by  co- 
operating against  their  bosses. 

Drug-related  violent  crime  is  a  national  problem  that  cries  out 
for  a  Federal  solution.  I  believe  the  Federal  Government  has  re- 
sponded well,  but  more  needs  to  be  done.  And  our  country  will  be 
taking  a  giant  step  backward  if  the  Congress  does  not  reverse  the 
recommendation  of  the  Sentencing  Commission. 

Thank  you,  Mr.  Chairman. 

Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Cull  en. 

[The  prepared  statement  of  Mr.  Cullen  follows:] 

Prepared  Statement  of  Richard  Cullen,  Former  U.S.  Attorney,  Eastern 
District  of  Virginia,  and  Member,  Virginia  Criminal  Sentencing  Commission 

My  name  is  Richard  Cullen.  I  was  United  States  Attorney  for  the  Eastern  District 
of  Virginia  from  1991  until  1993.  I  now  practice  law  in  Richmond  and  have  been 
appointed  by  the  Governor  to  be  a  member  of  the  Virginia  Criminal  Sentencing 
Commission. 

While  U.S.  Attorney,  the  priority  of  our  office  was  the  prosecution  of  drug-related 
violent  crimes  and  particularly  the  targeting  of  violent  gangs  and  enterprises. 

I  am  appearing  today  in  opposition  to  any  effort  to  reduce  the  mandatory  mini- 
mum sentence  scheme  or  federal  sentencing  guidelines  now  in  place  for  persons  con- 
victed of  violating  federal  laws  targeting  crack  cocaine. 

The  Eastern  District  of  Virginia  includes  the  cities  of  Norfolk  and  Portsmouth 
where  drug-related  violent  crime  has  reached  crisis  levels;  Richmond  which  has 
ranked  in  the  top  five  in  murders  every  year  in  the  1990's;  and  Northern  Virginia, 
which  has  had  its  share  of  horror  related  to  violent  drug  gangs,  including  the  mur- 
der of  Corporal  Charles  Hill  of  the  City  of  Alexandria  Police  Department. 

It  is  no  exaggeration  to  assert  that  much  of  the  success  that  the  law  enforcement 
community  has  had  in  dealing  with  violent  drug  gangs  is  related  directlv  to  the 
tough  federal  penalties,  particularly  the  mandatory  minimum  sentences  relating  to 
cradt  cocaine. 

There  are  two  compelling  reasons  why  the  present  sentencing  scheme  for  crack 
cocaine  should  not  be  reduced. 

First,  the  most  violent  drug  gangs  traffic  in  crack  cocaine.  The  crack  cocaine  mar- 
ket and  its  distribution  network  are  unique.  Because  crack  is  relatively  cheap,  be- 
cause it  gives  a  quick  high,  and  because  the  user  wants  a  repeat  high,  it  is  a  high 
volume  mariket  that  needs  a  sophisticated  and  highly  efficient  distribution  market. 
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It  is  a  huge  retail  business.  Young  people — children — are  often  sucked  into  this  dis- 
tribution network.  Crack  is  distnoutea  in  such  a  way  that  territories  or  turfs  are 
established.  They  are  incredibly  valuable  and  they  beget  incredible  violence  and  hor- 
ror. Victims  of  this  carnage — those  who  live  predominantly  in  the  inner  city  and 
who  want  nothing  more  than  to  live  in  peace  and  to  reclaim  their  neighborhoods 
from  drug  gangs — rightfully  look  to  the  federal  government  to  wage  war  on  their 
behalf.  They  demand  that  we  increase  efforts  to  reduce  the  violence  now  common- 
place in  the  distribution  of  crack.  To  reduce  sentences  for  those  convicted  of  being 
part  of  a  drug  enterprise  is  an  unforgivable  breach  of  faith  with  these  law  abiding 
citizens.  As  U.S.  Attorney,  I  saw  first-hand  the  passion  with  which  inner  city  resi- 
dents of  Richmond  argued  for  more  effective  law  enforcement  in  their  nei^bor- 
hoods.  In  my  many  dealings  with  inner  city  residents,  particularly  in  connection 
with  neighborhood  groups  demanding  action  from  the  federal  government,  no  one 
ever  asked  me  to  be  lenient  or  to  seek  lesser  penalties.  Far  from  it!  The  people  who 
fear  for  their  safety,  who  are  afraid  to  walk  to  the  grocery  store,  the  people  who 
long  to  feel  safe  in  their  nei^borhoods  want  tougher  penalties  for  drug  dealers — 
not  leniency. 

Second,  lost  in  this  debate  is  the  fact  that  one  of,  if  not  the,  most  effective  law 
enforcement  tool  is  the  fear  of  the  mandatory  minimum  sentence  and  the  ability  of 
prosecutors  to  use  this  fear  to  convince  lower  echelon  members  of  a  drug  gang  to 
testify  and  assist  the  prosecutors  against  their  higher-up  co-conspirators  in  return 
for  reduced  sentences.  I  can  recount  case  after  case  where  a  drug  gang  member, 
when  faced  with  a  mandatory  minimum  sentence  of  life  in  prison,  grabbed  the  only 
lifeline  available  to  him  and  cooperated  with  law  enforcement. 

Under  present  law,  there  are  serious  impediments  to  cooperation.  Peer  pressure, 
huge,  quick  profits  and  fear  of  retaliation  all  act  to  dissuade  a  young  co-conspirator 
from  aiding  prosecutors.  Take  away  the  severe  mandatory  minimum  sentence  and 
make  no  mistake  about  it,  law  enforcement  will  be  severely  crippled  in  its  ability 
to  take  out  drug  gangs  through  cooperating  witnesses.  Let  me  give  you  some  exam- 
ples which  by  no  means  are  out  of  the  ordinary. 

In  Richmond  in  1991,  Eugene  Johnson  was  convicted  in  part  because  of  the  testi- 
mony of  a  cooperating  witness  who  was  part  of  his  enterprise  but  less  culpable  than 
he.  That  witness  made  the  case  against  Johnson,  who  police  suspected  was  respon- 
sible for  the  murder  of  30  people  over  several  years  in  a  crack  cocaine  enterprise. 

In  Richmond  in  1992,  three  members  of  the  Newtown  gang  were  convicted,  and 
I  received  authorization  from  Attorney  General  Barr  to  seek  the  death  penalty  for 
their  involvement  in  the  murders  of  15  people  in  Richmond  in  just  45  days.  Their 
convictions  and  subsequent  death  sentences  were  the  result,  in  part,  of  cooperating 
witnesses  who  faced  mandatory  minimum  sentences. 

The  disposition  of  the  cases  against  the  Bush-Davis  gang  probably  make  my  point 
even  stronger.  The  Bush-Davis  organization  was  responsible  for  introducing  crack 
cocaine  into  Eastern  Virginia  in  March  1988,  and  some  of  its  members  were  respon- 
sible for  the  murder  of  Corporal  Charles  Hill  of  the  City  of  Alexandria  Police  De- 
partment. The  Bush-Davis  organization  was  responsible  for  the  distribution  of  more 
than  400  kilograms  of  crack  cocaine  into  New  York,  the  Washington  metropolitan 
area  and  Nortnern  Virginia  during  its  operation  between  1987  and  1991,  with  an 
estimated  street  value  in  excess  oi  $80  million.  As  a  result  of  a  joint  investigation 
involving  our  ofiice,  the  U.S.  Attorney  for  the  District  of  Columbia,  Jay  Stephens, 
and  Charles  J.  Hynes,  District  Attorney  for  King's  County,  Brooklyn,  New  York,  at 
least  15  homicides  have  been  solved  in  New  York  City  and  11  homicides  have  been 
solved  and  at  least  five  convictions  obtained  in  the  District  of  Columbia.  As  of  Janu- 
ary 1991,  23  defendants  had  been  convicted  in  the  Bush-Davis  investigation.  Five 
received  life  sentences  without  parole.  In  every  instance,  convictions  were  obtained 
without  indictment.  What  is  the  significance?  In  each  case,  the  defendant  knew  that 
if  he  did  not  plead  guilty  and  cooperate,  he  would  receive  a  life  sentence  without 
parole  and  his  only  hope  was  to  cooperate  and  testify  against  fellow  gang  members. 
The  bottom  line  is  that  an  entire  drug  organization  operating  in  multiple  states  in 
the  United  States  was  eradicated  because  of  the  leverage  law  enforcement  had  with 
mandatory  minimum  sentences  involving  crack  cocaine. 

At  the  other  end  of  my  district  in  Norfolk,  the  Gillian  gang  of  20  involved  in  a 
crack  cocaine  enterprise  were  convicted  of  murders  and  other  related  offenses  to 
their  enterprise.  F'ourteen  individuals  pled  guilty  and  the  key  to  these  convictions 
were  the  cooperation  of  other  targets  who  faced  life  if  they  refused  to  testify  against 
their  co-conspirators. 

It  was  my  goal  as  United  States  Attorney,  and  I  am  certain  it  is  the  goal  of  every 
member  of  this  committee,  to  target  the  top  echelon  of  the  drug  gang.  We  focused 
on  eradicating  the  entire  gang  with  emphasis  on  the  kingpin.  But,  one  thing  is  abso- 
lutely sure:  You  only  get  the  big  guy  by  working  your  way  up  in  an  organization. 
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Make  it  more  dilTicult  to  leverage  the  low  and  mid  level  member  of  the  enterprise 
and  you  will  make  the  kingpin  safer  and  more  secure. 

Let's  not  forget  also  that  there  is  incredible  profit  and  greed  involved  in  the  dis- 
tribution of  crack  cocaine.  Every  player,  from  the  bottom  up,  plays  a  major  role  and 
without  his  link  in  the  chain  there  will  be  no  successful  distribution  network.  We 
make  a  big  mistake  as  a  nation  to  diminish  the  culpability  of  those  involved  at 
every  level  of  the  distribution  chain.  Drug-related  violent  crime  is  truly  a  cancer  on 
America's  inner  cities.  Let's  not  shed  a  tear  for  those  who  spread  this  cancer.  Rath- 
er, let's  give  them  incentives  to  help  themselves  by  cooperatmg  against  their  bosses. 

Drug-related  violent  crime  is  a  national  problem  crying  out  for  federal  response. 
I  believe  the  federal  government  has  responded  well,  but  more  needs  to  be  done. 
Our  country  will  be  taking  a  giant  step  backwards  if  the  proposal  of  the  Sentencing 
Commission  diminishing  the  significance  of  crack  cocaine  becomes  the  law  of  the 
land. 

Mr.  McCoLLUM.  Dr.  McDonald. 

STATEMENT  OF  DOUGLAS  C.  McDONALD,  PH.D.,  SENIOR  SCI- 
ENTIST AND  MANAGER,  LAW  AND  PUBLIC  POLICY  AREA,  ABT 
ASSOCIATES  INC. 

Mr.  McDonald.  Thank  you  for  inviting  me  here. 

I  was  asked  to  discuss  the  results  of  my  research  that  was  pub- 
lished 18  months  ago  by  the  Bureau  of  Justice  Statistics  entitled 
"Sentencing  in  the  Federal  Courts:  Does  Race  Matter?" 

The  Bureau  of  Justice  Statistics  came  to  us  because  of  what  they 
saw  was  evidence  of  an  emerging  gap  in  sentences  imposed  on 
black  and  white  defendants.  They  came  to  us  partly  because,  for 
the  past  decade,  we  have  been  the  capacity  for  the  Bureau  of  Jus- 
tice Statistics  to  develop  statistical  series  on  transactions  in  the 
Federal  courts  and  the  Federal  criminal  justice  system.  We  have 
produced  a  number  of  publications  under  the  BJS  banner. 

The  study  was  done  by  my  colleague,  Kenneth  Carlson,  and  I 
and,  as  I  mentioned,  was  published  18  months  ago  in  December 
1993.  We  undertook  the  study  to  look  at  sentences  imposed  upon 
all  persons  convicted  in  district  court  between  the  years  of  1986 
and  midway  through  1990.  We  didn't  focus  simply  on  drug  offenses. 

At  the  level  of  all  sentences,  for  all  crimes  for  all  offenders,  a  gap 
in  sentences  imposed  on  black  and  white  offenders  emerged  during 
this  4V2-year  period,  and  we  wrote  250  pages  trying  to  understand 
why  that  occurred.  I  have  tried  my  best  to  shorten  that  a  little  bit. 

Mr.  McCoLLUM.  I  understand. 

Mr.  McDonald,  Two  of  our  major  findings  were  that  the  gap 
emerged  then — ^between  1986  and  1990,  There  wasn't  a  gap  before 
1986,  before  the  Anti-Drug  Abuse  Act  of  1986  took  effect  or  before 
the  guidelines  took  effect. 

And,  secondly,  we  discovered  that  the  principal  cause  of  this 
growing  gap  was  the  disproportionate  number  of  blacks  sentenced 
for  crack  cocaine. 

But  let  me  tell  you  a  little  bit  more  about  this  research.  The  Sen- 
tencing Commission  data  really  begins  halfway  through  1990. 
What  you  have  heard  is  really  post- 1990. 

What  we  did  is,  use  data  from  pre- 1990.  In  fact  the  data  system 
changed  in  the  middle  of  1990.  When  the  old  administrative  office 
of  the  court  data  went  out  of  business.  We  used  that  old  data  to 
look  at  the  historical  pattern  here. 

In  1986  and  1987  we  saw  the  last  gasp  of  the  old  regime  with 
respect  to  sentencing.  It  was  before  the  Sentencing  Guidelines  took 
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effect  for  crimes  committed  after  November  1987.  It  was  also  before 
offenders  began  to  be  sentenced  under  provisions  of  the  Anti-Drug 
Abuse  Act  of  1986. 

During  that  period,  there  was  really  no  diflFerence  in  sentences 
imposed  on  black,  white  and  Hispanic  offenders  at  the  aggregate 
level,  which  is  to  say  for  all  offenders  convicted  during  1986.  The 
proportion  sentence  to  imprisonment  was  virtually  identical — 52 
percent  for  whites  and  for  African-Americans. 

The  length  of  the  maximum  prison  term  was  also  essentially 
identical — 50  months  for  whites  and  52  months  for  black.  Hispanics 
were  somewhat  more  likely  to  be  sentenced  to  prison.  Sixty-six  per- 
cent went  to  prison,  but  they  went  for  shorter  periods  of  time  on 
average,  45  months  as  opposed  to  50.  Pattern  for  drug  offenders 
was  also  quite  similar. 

As  for  drug  traffickers:  in  1986,  83  percent  of  whites  were  sen- 
tenced to  imprisonment  sentences,  85  percent  of  blacks  and  88  per- 
cent Hispanics.  Those  are  small  differences  that  don't  really 
amount  to  much.  The  average  length  of  sentence  was  virtually 
identical,  50 — 60  months  for  whites  and  Hispanics  and  59  months 
for  African-Americans. 

What  happened  in  subsequent  years  is  that  the  average  length 
of  sentence  remained  constant  essentially  for  whites.  It  stayed 
more  or  less  at  about  50  months.  That  is  through  the  first  half  of 
1990.  Except  for  a  blip  in  1988,  it  was  pretty  constant  for  His- 
panics, as  well. 

What  changed  dramatically  during  this  period,  however,  was  the 
increasing  length  of  sentence  for  black  offenders.  It  went  from  52 
months  in  1986  to  77  months  during  the  first  half  of  1990.  In  other 
words,  in  the  first  half  of  1990,  blacks  were  receiving  sentences 
that  were  48  percent  longer  than  those  imposed  on  whites. 

To  understand  this,  we  looked  at  sentences  imposed  for  the  six 
most  common  offenses  in  the  Federal  system — ^bank  robbery,  drug 
trafficking,  embezzlement,  fi^aud,  larceny  and  weapons.  We  devel- 
oped a  variety  of  statistical  models  to  try  to  determine  if  the  dif- 
ferences on  sentences  imposed  on  blacks,  whites  and  Hispanics  re- 
sulted from  factors  that  were  legitimately  considered  at  point  of 
sentence — that  is,  factors  that  are  specified  either  by  sentencing 
guidelines  or  statute.  And  we  tried  to  sort  out  what  wasn't  ac- 
counted for — how  much  of  the  observed  race  difference  was  unex- 
plained by  any  of  these  legitimately  considered  characteristics. 

Our  basic  finding  is  that  racial  disparities  are  not  pervasive 
under  the  Sentencing  Guidelines.  In  fact,  observed  racial/ethic  dif- 
ferences are  largely  explainable.  This  4-month  difference  is  ex- 
plained in  large  part  by  what  you  have  heard  today — the  dispropor- 
tionate number  of  blacks  convicted  of  a  specific  crime,  crack  cocaine 
trafficking. 

The  cases  we  looked  at  during  the  period  from  1989  through 
June  1990  were  the  first  cases  under  the  Sentencing  Guidelines  in 
which  we  could  distinguish  crack  from  powdered  cocaine.  That 
couldn't  be  done  in  previous  years  because  the  data  do  not  say  if 
the  cocaine  was  in  crack  or  powdered  form.  To  discern  this  fact  we 
used  a  method  of  triangulation,  looking  at  the  base  offense  guide- 
line and  the  reported  weight  of  the  cocaine  and  inferred  whether 
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it  was  powder  or  crack  because  of  this  100-to-l  difference  in 
weight. 

During  this  18-month  period,  sentences  for  crack  trafficking  were 
very  long.  They  were  141  months  on  average,  or  nearly  12  years. 
For  powder,  the  average  sentence  was  79  months. 

There  were — when  you  looked  at  those  convicted  of  trafficking  in 
crack,  there  were  small  differences  in  sentences  imposed  on  whites, 
Hispanics  and  African-Americans;  and  those  differences  could  be 
accounted  for  by  differences  in  weight  or  role  in  the  offense.  In 
other  words,  crack  traffickers  are  basically  equal  before  the  law. 
The  only  difference  is  that  83  percent  of  them  during  this  period 
were  black.  Thirty-three  percent  of  those  convicted  of  powder  were 
black. 

By  the  way,  one  of  the  panelists  asked  how  many  people  who 
were  convicted  of  powder  go  to  prison  or  escaped  being  sentenced 
to  prison.  During  this  18-month  period,  only  3.5  percent  of  those 
convicted  of  trafficking  in  powder  did  not  go  to  prison.  Con- 
sequently, when  you  are  convicted  of  a  cocaine  charge,  you  go  to 
prison.  A  very,  very  small  number  don't  go.  That  is  usually  for  a 
substantial  assistance  to  prosecutors. 

This  disproportionate  representation  of  blacks  convicted  of  crack 
accounts  for  about  60  percent  of  the  observed  difference  in  white- 
black  sentencing  of  all  offenders  convicted  in  Federal  district  court. 

We  weren't  able  to  determine  by  looking  at  the  data  why  there 
were  so  many  blacks  convicted  of  crack.  I  mean,  this  has  been  part- 
ly the  discussion.  Is  it  that  they  are  more  involved  in  the  crack 
markets  or  is  the  system  selecting  these  people  for  Federal  prosecu- 
tion. 

We  did  look  at  cases  referred  by  Federal  prosecutors  to  the  Fed- 
eral courts.  However,  the  data  do  not  identify  the  race  of  the  de- 
fendant, so  we  couldn't  determine  if  there  were  differences  in  the 
proportions  of  blacks  and  whites  that  Federal  prosecutors  declined 
to  prosecute. 

There  is  some  evidence  of  selective  prosecution  found  in  a  special 
study  in  California  published  by  Richard  Berk.  He  looked  at  the 
transferring  of  State  cases  to  the  Federal  courts  for  prosecution 
and  found  what  he  thought  was  evidence — or  suggestive  evidence — 
of  a  differential  referral  rate  to  the  Federal  courts  for  blacks  com- 
pared to  whites.  But  this  is  one  study.  It  is  not  our  study.  I  don't 
know  the  data  used  in  this  study  and  cannot  comment  on  the  valid- 
ity of  the  evidence. 

But,  I  think,  to  get  at  the  question  of  selective  prosecution  re- 
quires studies  in  a  variety  of  jurisdictions,  and  the  data  for  these 
studies  are  tough  to  find. 

We  then  did  two  simulations,  essentially  "what  if  exercises.  We 
tested  what  would  have  happened  in  sentencing  during  this  18- 
month  period  from  January  1989  to  halfway  through  1990  if  there 
were  no  distinction  in  the  law  between  crack  and  powder  cocaine? 
We  ran  the  simulation,  and  what  would  have  happened  is  that  sen- 
tences for  blacks  would  have  been  10  percent  shorter  than  those  for 
whites,  not  longer.  Had  that  legal  distinction  between  crack  and 
powder  been  collapsed,  the  apparent  racial  disparity  would  have 
evaporated. 
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There  is  a  halfway  step,  which  is  to  not  to  erase  the  legal  distinc- 
tion but  to  maintain  the  mandatory  minimums  established  by  the 
Anti-Drug  Abuse  Act  of  1986  and  to  incorporate  them  into  guide- 
lines in  a  slightly  different  way  that  the  Commission  has  done. 
That  is,  the  Sentencing  Commission  took  Congress'  mandate  with 
respect  to  mandatory  minimums,  the  5-year,  the  10-year  and  the 
20-year  minimums,  and  established  those  as  fixed  points  in  the 
matrix.  Because  the  Sentencing  Commission  is  in  the  business  of 
trying  to  establish  proportionality  in  sentencing  they  created  a  gra- 
dient. So  for  intermediate  weights  of  drugs  increasingly  severe 
guideline  sentences  were  layered  on  top  of  the  plateaus  created  by 
the  5-,  10-,  and  20-year  minimums.  So,  instead  of  a  series  of  three 
plateaus  you  had  a  steep  hill — increasingly  longer  sentences  for  in- 
creasingly larger  quantities  of  drugs. 

What  would  happen  if  the  Sentencing  Commission  changed  the 
guidelines  and  said  that  judges  shall  sentence  to  the  mandatory 
minimum  sentences  only,  without  enhancing  the  sentences  for  in- 
termediate weights.  Our  simulation  shows  that  the  difference  be- 
tween sentences  imposed  on  whites  and  blacks  would  have  nar- 
rowed. It  wouldn't  have  disappeared.  It  would  have  been  about  one- 
third  as  great  as  it  was  in  actual  practice. 

Since  we  did  this  almost  2  years  ago,  we  didn't  test  alternative 
hypotheses.  What  would  it  have  looked  like  if  it  had  been  a  5-to- 
1  ratio  as  proposed  by  the  Commission?  I  would  be  happy  to  simu- 
late that  at  some  point,  but  I  can't  do  it  in  the  next  5  minutes. 

These  simulations  give  you  some  measure  of  what  the  effect  of 
two  policy  options  would  have  been  on  Federal  sentencing  during 
that  18  months. 

Thank  you. 

Mr.  McCoLLUM.  Thank  you  very  much.  Dr.  McDonald. 

[The  prepared  statement  of  Mr.  McDonald  follows:] 

Prepared  Statement  of  Douglas  C.  McDonald,  Ph.D.,  Senior  Scientist  and 
Manager,  Law  and  Public  Policy  Area,  Abt  Associates  Inc. 

Thank  vou  for  inviting  me  to  discuss  the  findings  of  our  research  on  federal  sen- 
tencing. During  the  past  decade,  Abt  Associates  has  been  producing  a  number  of 
studies  of  federal  criminal  case  processing,  all  of  which  have  been  published  by  the 
Bureau  of  Justice  Statistics  under  its  banner.  These  were  done  as  part  of  the  Fed- 
eral Justice  Statistics  Program  for  which  we  were  contracted  with  the  Bureau  to 
conduct. 

In  1992,  we  were  asked  by  the  Bureau  to  examine  what  appeared  to  be  a  growing 
gap  in  sentences  imposed  on  white  and  minority  defendants.  We  conducted  a  de- 
tailed analysis  of  federal  sentencing  decisions  between  1986  and  mid-1990,  and  the 
results  were  published  by  the  Bureau  of  Justice  Statistics  in  December  1994  in  a 
document  written  by  me  and  my  colleague,  Kenneth  Carlson,  entitled  Sentencing  in 
the  Federal  Courts:  Does  Race  Matter?  One  of  our  major  findings  was  that  the  dif- 
ference in  sentencing  of  white  and  non-white  federal  offenders  is  largely  accounted 
for  by  the  disproportionate  numbers  of  African  Americans  convicted  in  federal  courts 
for  crack  trafficking.  Congress  has  chosen  to  punish  offenders  convicted  of  this  crime 
more  severely  than  trafficking  in  cocaine  hydrochloride — or  cocaine  in  its  powdered 
form. 

What  follows  is  a  short  description  of  this  research  and  our  findings.  I  also  exam- 
ine what  the  diflerences  in  sentences  imposed  on  white  and  African  American  of- 
fenders would  have  been  if  the  distinction  did  not  exist  in  statutory  law  between 
crack  and  powdered  cocaine — a  legal  distinction  first  drawn  by  Congress  in  the  Anti- 
Drug  Abuse  Act  of  1986.  I  also  discuss  what  the  differences  would  have  been  if  the 
U.S.  Sentencing  Commission  had  chosen  an  alternative  way  of  incorporating  the  rel- 
evant statutory  provisions  of  the  1986  act  into  the  federal  sentencing  guidelines. 
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The  Scope  of  the  Study 

We  examined  information  about  all  ofTenders  sentenced  in  federal  district  courts 
between  January  1,  1986  and  June  30,  1990.  This  period  spanned  the  two  years  be- 
fore the  federal  sentencing  guidelines,  mandated  by  the  Sentencing  Reform  Act  of 
1984,  took  effect  in  November  1987,  and  the  first  two  years  following  the  imposition 
of  these  guidelines.  During  this  period.  Congress  also  enacted  mandatory  mmimum 
sentences  for  a  variety  of  federal  crimes,  including  trafficking  in  crack  and  powdered 
cocaine.  The  information  was  drawn  from  data  files  obtained  by  Abt  Associates  as 
part  of  its  Federal  Justice  Statistics  Program.  For  this  oroject,  we  relied  principally 
upon  data  files  provided  to  us  by  the  Administrative  OfTice  of  the  U.S.  Attorneys. 
We  chose  to  ena  our  study  with  cases  brought  to  sentence  on  or  before  June  30, 
1990  because  the  data  series  we  analyzed  was  discontinued  on  that  date,  and  re- 
sponsibility for  some  case  data  was  transferred  to  the  U.S.  Sentencing  Commission. 
We  are  confident  that  our  findings  from  this  period  are  not  idiosyncratic. 

Our  purpose  was  to  identify  racial/ethnic  differences  in  proportions  of  offenders 
sentenced  to  incarceration  and  in  the  length  of  incarceration  sentences.  We  cat- 
egorized offenders  into  three  racial/ethnic  groups:  white  non-Hispanics,  African 
Americans,  and  Hispanics.  We  also  split  cases  into  two  broad  groups:  those  not  sub- 
ject to  the  guidelines  because  the  offenses  were  committed  before  the  date  of  the 
guidelines'  enactment  (November  1,  1987)  and  cases  that  were  subject  to  the  guide- 
lines by  virtue  of  the  crimes  having  been  committed  after  that  data.  In  general,  our 
analytic  strategy  was  to  describe  differences  in  sentences  imposed  on  these  three 
populations  of  offenders  and  to  determine,  by  means  of  statistical  analysis,  if  these 
sentencing  differences  were  attributable  to  distinctions  that  were  considered  legiti- 
mate, according  to  either  the  statutory  law  or  the  federal  guidelines. 

The  Emerging  Gap  in  Sentences  Imposed  on  Whites  and  African  Americans 

Between  1986  and  mid- 1990,  a  substantial  diveroence  in  sentencing  patterns  in 
the  federal  district  courts  emerged  with  respect  to  the  sentencing  of  white  and  non- 
white  offenders.  During  1986,  before  enactment  of  the  sentencing  guidelines  and  the 
mandatory  sentencing  provisions  of  the  Anti-Drug  Abuse  Act  of  1986,  imprisonment 
rates  were  identical  for  all  whites  and  blacks  convicted  of  federal  crimes:  52  percent. 
Maximum  terms  for  sentences  to  incarceration  were  nearly  identical:  50  months  for 
whites  and  52  months  for  African  Americans.  Hispanics  were  more  likely  to  be  im- 
prisoned during  this  period  (66  percent)  but  their  average  maximum  imprisonment 
sentences  were  shorter  than  whites'  (45  months).  For  those  convicted  of  drug  traf- 
ficking during  this  year,  a  roughly  similar  pattern  was  evident.  The  proportions  sen- 
tenced to  incarceration  were  similar:  85  percent  of  African  Americans,  88  percent 
of  Hispanics,  and  83  percent  of  whites.  The  maximum  imprisonment  terms  imposed 
averaged  60  months  for  whites  and  Hispanics,  and  59  months  for  African  Ameri- 
cans. 

In  subsequent  years,  differences  in  sentences  imposed  grew  more  pronounced.  Av- 
erage lengtn  of  imprisonment  sentences  diverged  especially  sharply.  Among  federal 
offenders  convicted  of  all  crimes,  the  average  imprisonment  sentence  imposed  on  Af- 
rican Americans  during  the  first  half  of  1990  was  77  months,  48  percent  longer  than 
the  average  maximum  sentence  imposed  on  white  offenders  (52  months).  For  data 
on  these  and  intervening  years,  see  the  three  tables  appended  at  the  end  of  this 
testimony,  which  are  copied  from  our  full  report. 

Our  research  found  that  this  difference  at  the  aggregate  level  (that  is,  for  offend- 
ers convicted      "     "  -  ^  '•    '         '      '^  '  ^.^„i--  ..._i.i-   ^-    j:«- 

in  sentences  i 

those  persons  sentenced  under  the  guic 
convicted  of  federal  drug  offenses,  and  all  but  5  percent  of  those  were  convicted  of 
trafficking.  These  federal  drug  offenders  were  also  disproportionately  African  Amer- 
ican or  Hispanic.  Forty-nine  percent  of  all  African  Americans  convicted  of  federal 
offenses  during  this  period  were  sentenced  for  drug  crimes,  59  percent  of  all  His- 

Eanics,  whereas  40  percent  of  all  white  offenders  were  so  convicted.  During  the  first 
alf  of  1990,  the  maximum  sentences  imposed  on  African  American  drug  traffickers 
averaged  32  percent  longer  than  sentences  imposed  on  white  drug  tralnckers  (101 
months  and  76  months,  respectively).  The  maximum  imprisonment  sentences  for 
Hispanic  drug  traffickers  during  this  period  averaged  68  months — shorter  than  the 
average  sentence  for  white  traffickers. 

This  growing  gap  in  the  sentencing  of  white  and  African  American  drug  traffick- 
ers resulted  primarily  from  the  impact  of  the  Anti-Drug  Abuse  Act  of  1986.  More 
specifically:  it  resulted  from  the  legal  distinction  drawn  in  that  legislation  between 
crack  and  powdered  cocaine  and  the  higher  mandatory  minimum  sentences  required 
for  offenders  convicted  of  the  trafficking  in  crack.  This  act  established  five-year 
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mandatory  minimum  sentences  for  persons  convicted  for  manufacturing,  distribut- 
ing, dispensing,  or  possessing  with  intent  to  distribute  five  or  more  grams  of  a  mix- 
ture containing  cocaine  base  ("crack"),  or  at  least  10  years  for  50  grams  or  more. 
If  the  offender  had  been  convicted  previously  of  a  drug  charge,  the  minimum  terms 
were  doubled,  to  10  to  20  vears,  respectively.  A  twenty-year  minimum  was  required 
if  death  or  serious  bodily  harm  resulted  from  use  of  the  substance.  These  penalties 
are  more  severe  than  for  trafficking  in  powdered  cocaine.  Indeed,  in  fixing  the  five- 
and  ten-year  minima.  Congress  established  the  same  penalty  for  100  times  the 
amount  of  powdered  cocaine. 

The  Sentencing  Commission  took  these  5,  10,  and  20  year  minima  and  created 
a  range  of  guidelines  around  them.  For  example,  for  a  first  offender.  Congress  estab- 
lished that  selling  5  grams  of  crack  required  at  least  a  five-year  sentence.  The  Sen- 
tencing Commission  translated  this  as  indicating  a  base  offense  level  of  26,  the 
range  for  which  is  63  to  78  months.  Seeking  to  maintain  the  principle  of  proportion- 
ality that  was  adopted  to  structured  the  design  of  the  guidelines,  the  Commission 
took  Congress'  decisions  regarding  the  5  and  10  gram  plateaus  as  fixed  points,  and 
established  guideline  ranges  for  amounts  above  and  below  5  grams.  Additional  cat- 
egories of  drug  weights  were  created  within  break  pwints  at  20  grams,  35  grams, 
and  six  other  amounts  above  50  grams.  At  each  level,  the  guideline  sentence  is  the 
same  as  that  for  100  times  the  weight  of  powdered  cocaine.  The  result  is  that  the 
guidelines  prescribe  at  the  high  end  between  188-235  months  (or  fifteen  and  a  half 
tio  nineteen  and  a  half  years)  for  a  first  offender  selling  500  grams  of  crack  or  more 
This  range  was  established  not  by  Congress  but  by  the  Sentencing  Commission,  and 
was  built  into  the  guidelines. 

Even  though  the  law  began  to  require  different  sentences  for  persons  convicted 
of  equivalent  weights  of  crack  and  powdered  cocaine,  the  automated  records  kept 
by  the  courts  did  not  distinguish  the  type  of  cocaine  involved  prior  to  mid-1990. 
Consequently,  we  had  to  develop  an  indirect  method  of  identifying  these  two  types 
of  cocaine  trafilckers  in  the  data  available  for  the  1987-1990  period.  Our  method 
was  to  exploit  the  fact  that  trafficking  in  small  amounts  of  crack  is  scored,  for  pur- 
poses of  establishing  the  sentencing  guideline,  as  having  the  same  "base  offense 
level" — one  of  the  two  factors  used  in  computing  the  relevant  guideline — as  traffick- 
ing in  100  times  the  amount  of  powdered  cocaine.  By  pairing  the  weight  of  the  co- 
caine involved  with  the  base  offense  level — information  that  was  recorded  in  the 
automated  records — we  were  able  to  determine,  by  inference,  if  the  drug  involved 
was  either  crack  or  powdered  cocaine.  This  procedure  permitted  us  to  distinguish 
unambiguously  the  form  of  cocaine  in  the  records  for  84  percent  of  all  offenders  sen- 
tenced for  cocaine  trafficking  in  guidelines  cases  during  1989  and  the  first  half  of 
1990.  Because  the  base  offense  levels  were  not  computed  in  cases  not  subject  to  the 
guidelines,  we  were  unable  to  distinguish  the  form  of  the  drug  for  offenders  sen- 
tenced after  passage  of  the  Anti-Drug  Abuse  Act  of  1986  but  before  implementation 
of  the  guidelines  (November  1987). 

During  1989  and  the  first  half  of  1990,  virtually  all  (99  percent)  of  those  sen- 
tenced for  trafficking  in  crack  cocaine  went  to  prison,  and  the  average  maximum 
sentence  141  months.  For  those  convicted  of  trafficking  in  powder,  the  96  percent 
went  to  prison,  for  an  average  maximum  term  of  79  months.  Among  those  convicted 
of  crack  trafficking,  whites  were  sentenced  to  maximum  terms  averaging  130 
months,  African  Americans  140  months,  and  Hispanics  162  months.  Statistical  anal- 
ysis revealed  that  these  differences  resulted  from  legitimately  considered  distinc- 
tions among  offenders,  including  their  role  in  the  offense,  prior  criminal  histories, 
although  there  were  some  differences  attributable  not  to  the  offender's  race  but  the 
circuit  in  which  they  were  convicted. 

Among  those  convicted  of  trafficking  in  powdered  cocaine,  there  were  insignificant 
differences  in  proportions  sentenced  to  imprisonment:  96  percent  of  African  Ameri- 
cans, 98  percent  of  Hispanics,  and  95  percent  of  whites.  The  maximum  imprison- 
ment terms  for  whites  and  African  Americans  were  nearly  identical:  71  and  73 
months,  respectively.  Average  terms  for  Hispanics  were  longer — 95  months — largely 
because  of  the  weight  of  the  drug  involved  in  their  trafficking  offenses.  In  otner 
words,  what  appears  to  be  a  racial/ethnic  difference  in  sentences  for  drug  trafficking 
did  not  result  significantly  from  unwarranted  disparities  injudicial  decision  making. 
Persons  convicted  of  crack  trafficking  were  roughly  equal  before  the  law,  as  were 
those  convicted  of  trafficking  in  powdered  cocaine.' 


lOne  caveat  needs  to  be  made  here.  Statistical  analysis  revealed  that  a  small  portion  (7-10 
percent)  of  the  differences  in  length  of  sentences  imposed  on  whiles,  African  Americans,  and 
Hispanics  for  powdered  cocaine  could  not  be  accounted  for  by  differences  in  legitimately  consid- 
ered ofTense  and  offender  characteristics  for  which  we  had  information.  We  were  not  able  to  de- 
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The  determining  difference,  however,  was  the  disproportionate  numbers  of  blacks 
convicted  and  sentenced  in  federal  district  courts  for  crack  oflenses — those  crimes 
that  Congress  chose  to  punish  severely.  During  1989  and  the  first  half  of  1990,  83 
percent  of  oflenders  sentenced  for  crack  trafficking  were  African  Americans,  com- 
pared to  33  percent  of  those  convicted  of  trafficking  in  powder.  This  explains  nearly 
completely  why  the  average  maximum  sentence  for  African  Americans  cocaine  traf- 
fickers was  so  much  longer  than  the  average  for  whites. 

Racial/Ethnic  Differences  Under  Alternative  Poucy  and  Legal  Scenarios 

We  simulated  what  the  sentencing  patterns  would  have  been  if  the  distinction  be- 
tween crack  and  powdered  cocaine  nad  not  been  made  in  the  law.  We  developed  a 
model  in  which  we  assumed  that  sentencing  for  the  two  forms  of  cocaine  would  be 
the  same  for  the  equivalent  weights  of  drug,  and  that  sentencing  of  crack  offenders 
would  follow  the  guidelines  pertaining  to  powdered  cocaine.^ 

If  crack  and  powder  were  treated  identically,  average  sentences  imposed  on  all 
crack  traffickers  would  have  been  much  shorter  than  they  actually  were:  47  months 
in  prison,  rather  than  the  141-month  average  actually  observed.  Sentences  for 
blacks,  whites  and  Hispanics  would  each  have  been  about  two-thirds  shorter.  As  a 
result,  the  dissimilarities  in  sentences  imposed  on  all  African  American  and  white 
oflenders  convicted  of  trafficking  in  any  type  of  cocaine  would  have  diminished  dra- 
matically. Indeed,  the  average  sentence  for  African  American  cocaine  traffickers 
would  have  been  10  percent  shorter  than  whites'  average  sentence,  rather  than  the 
30  percent  longer  average  sentence  actually  observed.  This  change  would  have 
halved  the  difference  in  sentences  imposed  on  all  white  and  African  American  of- 
fenders convicted  of  all  crimes  in  federal  district  courts  during  this  period. 

We  also  simulated  a  second  scenario:  that  judges  conformed  strictly  with  the  man- 
datory minimum  sentencing  requirements  of  the  1986  act  but  that  the  Sentencing 
Commission  had  not  established  guidelines  for  intermediate  amounts  of  drug  above 
the  statutorily  required  mandatory  minimum  imprisonment  terms.  Had  this  oc- 
curred, the  difference  in  sentences  imposed  on  whites  and  African  Americans  would 
have  narrowed,  but  not  quite  as  dramatically.  For  trafficking  in  any  kind  of  cocaine, 
sentences  for  African  Americans  would  have  averaged  11  percent  longer  than  for 
whites,  rather  than  30  percent  longer,  as  actually  imposed. 

In  summary:  eliminating  or  shrinking  the  aggregate  difference  in  sentences  im- 
posed on  whites  and  African  American  offenders  in  the  federal  courts  can  be  accom- 
plished in  two  days.  First,  a  simple  change  in  the  law,  collapsing  the  distinction  be- 
tween crack  and  powdered  cocaine,  would  eliminate  the  major  source  of  racial  dif- 
ference in  sentencing  outcomes.  Second,  the  Sentencing  Commission  could  also 
change  the  way  it  incorporated  the  relevant  provisions  ofthe  Anti-Drug  Abuse  Act 
of  1986,  which  would  diminish  these  differences.  Broader  reforms,  such  as  tighter 
restrictions  on  judicial  sentencing  discretion  generally,  are  not  needed.  Whether 
these  changes  in  law  and  policy  regarding  crack  and  powdered  cocaine  are  desirable 
is  a  matter  for  Congress  to  decide. 


termine  if  this  residiial  difference  was  real  or  an  artifact  of  our  not  having  information  about 
all  legitimately  considered  characteristics  in  our  statistical  estimation  models. 
2 This  simulation  excluded  offenders  for  whom  the  form  of  cocaine  could  not  be  determined. 
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Mr.  McCoLLUM.  Dr.  Kleber. 

STATEMENT  OF  HERBERT  D.  KLEBER,  M.D.,  EXECUTIVE  VICE 
PRESIDENT  AND  MEDICAL  DIRECTOR,  CENTER  ON  ADDIC- 
TION AND  SUBSTANCE  ABUSE,  COLUMBIA  UNIVERSITY 

Dr.  Kleber.  Thank  you,  Mr.  Chairman,  for  inviting  me  today. 

My  testimony  today  arises  not  from  my  2V2  years  as  a  policy- 
maker but  from  my  almost  30  years  as  a  scientist  and  clinician 
doing  treatment  and  research  with  heroin  and  cocaine  addicts, 
mostly  at  Yale  University. 

I  believe  that  while  the  100-to-l  ratio  may  be  flawed,  so  is  the 
Sentencing  Commission's  recommendation  of  a  1-to-l  ratio.  I  think 
somewhere  in  between  may  be  more  realistic.  My  own  suggestion 
would  be  at  least  a  5-  or  10-to-l  ratio  to  recognize  the  greater  dan- 
gers that  crack  brings  about. 

I  would  like  to  start,  even  though  my  time  has  been  at  Yale  and 
Columbia,  with  a  quote  from  two  of  my  colleagues  from  Harvard, 
Drs.  Weiss  and  Mirin,  who  wrote  a  leading  textbook  on  cocaine  in 
1994,  and  their  statement:  "Smoking  cocaine  seems  to  lead  to  ad- 
diction more  rapidly  and  more  often  than  using  cocaine  in  other 
forms." 

Another  study  found  that  cocaine  smokers  reported  a  higher  de- 
gree of  craving  for  cocaine  following  drug  use  than  did  IV  users. 

Smoked  cocaine  hits  the  brain  in  less  than  20  seconds.  That  is 
an  incredibly  short  period  of  time.  Snorted  cocaine,  the  powder, 
takes  at  least  five  times  that  long  to  hit  the  brain. 

The  blood  levels  also  drop  more  rapidly  after  taking  it  by  the 
smoked  form,  leading  to  more  frequent  use,  because  euphoria  from 
cocaine  use  is  a  function  not  onlv  of  the  blood  level  but  of  the  de- 
gree of  rise  blood  level.  As  the  blood  levels  drop,  even  though  they 
may  still  be  high,  the  individual  begins  to  experience  anxiety,  de- 
pression and,  dysphoria,  leading  individuals  to  want  to  take  an- 
other smoke  every  15  or  20  minutes. 

This  combination  of  very,  very  short  time  for  onset  and  very 
rapid  offset  helps  account  for  crack's  high  addictive  potential.  The 
aftermath  of  smoking  crack  is  so  intense  that  individuals  do  every- 
thing possible  to  try  and  ward  off  the  aftereffects,  leading  to  use 
as  frequently  as  every  few  minutes.  This  use  continues  in  a  binge 
pattern  lasting  hours  and  sometimes  days,  often  halted  only  when 
the  individual  runs  out  of  either  money  or  drug  or  both. 

The  body  has  no  natural  defenses  against  the  smoked  route  of  in- 
take. When  you  snort  cocaine,  you  constrict  the  blood  vessels  in  the 
nose.  That  means  that  as  you  take  more  cocaine  into  the  nose,  it 
is  harder  for  it  to  get  absorbed  and,  as  users  say,  you  are  simply 
caking  powder  up  in  the  nose. 

If  you  shoot  cocaine,  you  have  to  hit  a  vein.  So  unless  you  put 
in  an  IV  drip,  which  most  IV  users  don't  do,  you  have  to  keep  hit- 
ting a  vein. 

But  the  body  has  no  natural  defenses  against  smoking,  so  that 
the  individuals  can  keep  on  going  and  going  and  going  for  these 
long  binge  periods.  As  they  do  so,  the  likelihood  of  cocaine  halluci- 
nations, paranoia  and  psychosis  markedly  increases. 

The  cocaine  psychosis  is  usually  preceded  by  a  transitional  pe- 
riod where  you  get  suspiciousness,  compulsive  behavior,  depressed 
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mood.  You  begin  to  interpret  ordinary  events  with  a  degree  of  sus- 
piciousness. If  someone  bumps  you  in  the  street,  you  think  the  per- 
son did  it  on  purpose  to  disrespect  you  or  to  challenge  you. 

So  ordinary  events  take  on  a  heightened  degree  of  reasons  for 
feeling  suspicious.  When  you  combine  that  with  the  irritability  and 
the  aggressiveness  the  cocaine  is  producing,  you  have  a  perfect  sce- 
nario for  violence. 

Certainly  you  can  get  this  paranoia  and  violence  with  any  form 
of  cocaine.  Cocaine  is  cocaine.  However,  the  route  of  administration 
of  crack,  the  lack  of  natural  defenses  that  the  body  has,  the  ease 
with  which  it  is  used,  increases  the  likelihood  that  these  binge  pat- 
terns will  occur  and  that  the  sequelae  of  suspiciousness,  paranoia 
and  violence  will  occur. 

Thus,  although  crack  is  usually  as  expensive  as  powder  by  the 
gram,  its  sale  in  small  amounts  for  low  prices  makes  it  easier  for 
the  poor  and  the  young  to  initiate  and  maintain  use.  It  is  much 
easier  to  afford  $5  for  a  hit  than  it  is  $60  for  a  gram  of  powder. 

This  low  price  also  has  another  feature  which  I  have  not  heard 
any  of  the  witnesses  talk  about  this  morning,  and  that  is  the  enor- 
mous destabilizing  effect  that  crack  has  had  on  predominantly  our 
minority  communities.  $5  a  hit  makes  anything  worth  stealing. 
Having  to  raise  $60  a  gram  for  powder  means  you  are  going  to  try 
and  do  bigger  robberies.  You  want  to  get  in  more  money.  At  $5, 
anyone  is  worth  mugging.  Anything  is  worth  stealing.  And  that  has 
an  extraordinarily  destabilizing  effect. 

So  I  would  like  to  conclude  by  saying  I  believe  that  crack  is  more 
dangerous  than  other  forms  of  cocaine  and  that  this  danger  should 
be  recognized  in  the  way  the  sentencing  occurs,  although  not  by  the 
100-to-l  ratio. 

Mr.  McCoLLUM.  Dr.  Fagan. 

STATEMENT  OF  JEFFREY  FAGAN,  PHJD.,  PROFESSOR  OF 
CRIMINAL  JUSTICE,  RUTGERS  UNIVERSITY,  AND  VISITING 
PROFESSOR,  SCHOOL  OF  PUBLIC  HEALTH,  COLUMBIA  UNI- 
VERSITY 

Mr.  Fagan.  Thank  you  for  inviting  me  to  give  my  testimony. 

Mr.  McCoLLUM.  You  have  to  trade  microphones.  There  is  no 
question. 

Mr.  Fagan.  For  over  a  decade  I  have  done  research  on  drugs  and 
crime  and  closely  studied  the  cocaine  and  crack  epidemics  in  the 
United  States  going  back  to  the  early  1980's.  My  research  on  crack 
cocaine  has  involved  studies  and  analyses  of  the  effects  of  criminal 
sentencing  on  over  30,000  crack  and  cocaine  offenders  over  a  10- 
year  period,  interviews  on  the  street  with  over  1,000  users  and  sell- 
ers of  crack  and  other  drugs  between  1987  and  1990,  interviews 
with  over  300  gang  members  in  1984  and  1985  in  Los  Angeles,  San 
Diego,  and  Chicago,  and  also  interviews  with  300  women  drug  sell- 
ers m  New  York  over  the  last  3  years. 

My  perspective  on  this  is  very  different,  coming  from  more  of  a 
broader,  more  normative  sample  than  my  colleague  at  Columbia, 
Dr.  Kleber,  who  tends  to  see  people  in  treatment.  I  think  the  con- 
trast is  very  interesting  from  this  broader  view  of  a  wider  range 
of  users,  compared  to  groups  that  are  studied  in  treatment  or  in 
emergency  rooms. 
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The  past  30  years  have  seen  three  drug  epidemics  in  the  urban 
centers  of  the  United  States:  a  heroin  epidemic  in  the  late  1960's 
and  early  1970's,  a  cocaine  epidemic  roughly  10  years  later  that 
lasted  into  the  early  1980's,  and  a  crack  crisis  that  began  in  the 
mid-1980's  and  peaked  iust  about  at  the  end  of  the  decade.  In  each 
of  these  crises,  the  focal  drug  was  viewed  as  a  gateway  to  violence, 
a  gateway  to  addiction  and  to  a  variety  of  destructive  effects  on 
families,  communities,  and  individuals. 

In  each  of  these  crises,  we  made,  as  a  society,  drug  control 
choices  that  have  taken  a  deep  hold  on  the  legal  and  social  land- 
scape of  nearly  every  segment  of  American  society.  These  have, 
without  exception,  emphasized  "legalism"  and  punishment.  Obvi- 
ously in  the  past  few  years  much  of  the  concern  has  focused  on  the 
use  of  crack  cocaine.  It  is  worth  going  into  a  little  bit  of  the  phar- 
macology of  crack  for  one  very  small  point.  Crack  is  a  smokable 
form  01  cocaine,  as  we  know;  that  is,  it  is  prepared  from  cocaine 
hydrochloride  or  cocaine  powder.  Prior  to  the  advent  of  crack,  how- 
ever, middle  class  users  had  long  been  aware  of  the  enhanced  high 
from  smoking  it  or  freebasing  it.  But  the  amount  of  cocaine  nec- 
essary for  freebasing  was  out  of  reach  economically  to  most  cocaine 
users.  Accordingly  cocaine  freebasing  was  reserved  for  mostly  mid- 
dle and  upper  income  users  or  those  with  access  to  sufficiently 
large  supplies  to  sustain  a  freebase  session  lasting  several  hours  or 
perhaps  even  days. 

It  is  also  important  to  note  that  during  that  time  cocaine  use 
generally,  including  freebasing,  was  an  activity  largely  devoid  of  vi- 
olence. 

With  a  price  break  in  cocaine  in  the  1980's,  the  raw  material  for 
smoking  cocaine  became  widely  available  as  a  mass  consumer  prod- 
uct. Crack  cocaine  today  is  simply  a  poor  man's  freebase:  portable, 
easy  to  use  and  easy  to  prepare,  and  far  less  dangerous  in  terms 
of  the  chemicals  involved  in  its  preparation.  One  need  not  mess 
around  with  ether  and  have  one's  face  blown  off,  as  happened  to 
Richard  Pryor  some  time  ago. 

In  response  to  the  crack  crisis,  society  mobilized  legal  institu- 
tions in  an  unprecedented  way,  I  think  the  results  are  fairly  plain 
in  terms  of  the  mass  incarceration  that  has  occurred  over  the  past 
decade.  Several  assumptions  inform  the  legislative  and  judicial  per- 
spective that  crack  was,  in  fact,  worse  than  other  drugs  and  deserv- 
ing of  these  harsher  and  more  criminal  punishments.  We  heard 
this  morning  about  the  putative  harm,  from  Ms,  Harris  from  the 
Justice  Department. 

First,  increases  in  homicide  and  other  drug-related  violence  in 
the  mid- 1980's  were  attributed  to  crack.  The  corollary  assumption 
is  that  crack  involvement  would  lead  to  an  increase  in  crimes  gen- 
erally, including  property  crime,  to  support  increased  habits. 

Second,  increases  in  drug-selling  activity  were  attributed  to 
crack.  The  emergence  of  a  new  generation  of  drug  dealers  was  at- 
tributed to  crack,  allegedly  attracting  young  men  and  women  from 
le^timate  jobs  to  the  presumably  lucrative  world  of  drug  selling. 

Third,  a  new  generation  of  criminal  justice  defendants  would  be 
created  by  their  involvement  in  crack,  a  generation  of  individuals 
who  otherwise  would  have  avoided  criminal  sanctions  and  the  bur- 
den of  a  criminal  record. 
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Fourth,  crack  was  thought  to  inevitabiHty  lead  to  instant  drug 
addiction,  a  deterministic  assumption.  Thus,  crack  was  blamed  for 
the  creation  of  a  new  generation  of  drug  users  who  might  have  oth- 
erwise avoided  hard  drugs. 

There  are  three  points  that  I  want  to  make  about  these  assump- 
tions and  the  aftermath  of  the  policies.  First,  from  the  perspective 
of  a  broad  population  of  drug  users  as  opposed  to  people  in  clinical 
treatment,  there  is  very  limited  scientific  evidence  to  support  any 
of  these  assumptions  that  inform  the  creation  of  a  vast  sentencing 
disparity  for  crack  offenses. 

Second,  because  crack  use  has  been  disproportionately  con- 
centrated among  nonwhite  Americans  and  lacking  evidence  that 
crack  causes  greater  harm  than  other  forms  of  cocaine  among  the 
broad  user  population,  the  burden  of  harsher  legal  responses  un- 
fairly falls  on  African-American  and  Latino  drug  users. 

Third,  the  policy  itself  has  failed  to  achieve  its  aims  and,  in  fact, 
has  had  significant  counterproductive  effects  that  have  increased 
rather  than  reduced  the  danger  to  the  public. 

Let  me  briefly  address  eacn  one  of  these  in  the  interests  of  time. 
First,  does  it  increase  violence?  We  found  that  almost  all  the  crack 
users,  had  been  violent  before  they  began  using  crack  and  re- 
mained violent  after  they  began  using  crack.  We  found  virtually  no 
one  who  could  report  initiating  violent  behavior.  We  found  many 
reports  of  people  whose  violence  escalated  after  they  began  using 
crack,  but  very  few  who  became  violent  at  that  point. 

Second,  we  know  that  homicides  did  increase  during  the  peak 
years  of  the  crack  epidemic  in  cities  that  had  big  crack  problems. 
However,  we  also  know  that  homicides  increased  in  cities  like  Chi- 
cago and  other  cities  that  did  not  have  crack  problems  during  ex- 
actly the  same  years.  If  you  map  the  increase  of  the  homicide  rates 
during  the  1980's  in  Chicago  with  the  1980's  in  New  York  City,  you 
will  see  virtually  the  same  sharp  increase  in  the  late  1980's  and 
yet  crack  didn't  hit  the  streets  in  Chicago  until  1990. 

It  is  probably  easiest  to  say  that  crack  raises  the  risk  of  violence, 
but  is  hardly  a  direct  cause,  and  is  probably  better  termed  as  an 
indirect  cause  mediated  through  a  community  context.  Certainly,  it 
is  not  a  very  large  causal  factor  after  we  control  for  prior  behaviors 
and  neighborhood  characteristics. 

Second,  does  crack  increase  drug  selling?  Like  violence,  we  found 
that  nearly  all  the  crack  sellers  we  interviewed  were  veteran  drug 
sellers.  We  found  very  few  people  who  entered  the  business  specifi- 
cally to  sell  crack.  We  found  that  mostly  these  were  people  who 
switched  their  product  lines  from  powder  cocaine  to  crack. 

We  also  found  very  weak  evidence  that  people  were  abandoning 
legal  workplaces  for  illegal  work  in  crack.  Crack  sellers  were  a  sur- 
plus labor  pool  in  the  classic  sense:  they  were  out  of  work  for  very 
large  periods  of  time,  with  very  weak  work  prospects  for  their  fu- 
tures, very  few  marketable  skills,  very  little  work  experience. 

Third,  with  respect  to  new  people  getting  enmeshed  in  the  crimi- 
nal justice  system,  we  found  very  little  evidence  here  also.  We 
found  that  the  percentage  of  first  arrestees  among  crack  offenders 
was  no  different  than  the  percentage  of  first  arrestees  among  co- 
caine offenders  in  the  early  1980's  or  heroin  offenders  in  the  early 
1970's. 
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We  also  found  that  they  were  no  more  likely  to  be  young,  that 
is,  below  21  years  of  age,  than  in  previous  drug  epidemics. 

We  also  found  very  little  evidence  that  crack  led  to  instant  addic- 
tion. We  asked  people  specifically  the  lag  time  between  initiation 
and  when  they  began  using  regularly,  and  the  responses  were  in- 
variably the  same:  a  few  weeks,  a  couple  of  months.  We  asked  how 
they  had  been  turned  on  or  initiated;  they  all  told  us  much  the 
same  story,  a  social  initiation  through  friends  and  very  often 
through  family  members. 

This  leads  us  to  the  second  point.  If  it  is  hard  to  support  the 
claims  of  greater  harm,  what  then  do  we  see  in  terms  of  the  dif- 
ference between  crack  and  powder  cocaine?  It  is  largely  a  color  line. 
Smoking  cocaine  in  its  freebase  form  is  primarily  a  phenomenon  of 
white  Americans  who  can  afford  the  necessary  quantities.  Sen- 
tences for  cocaine  users  and  sellers  did  not  distinguish  between 
smoking,  snorting  or  shooting.  Once  available  in  sufficient  quan- 
tities at  a  lower  price,  nonwhite  drug  users  began  smoking  cocaine 
in  its  rock  form.  It  was  then  that  sentences  for  cocaine  possession 
in  its  rock  form  and  cocaine  selling  in  its  rock  form  vastly  exceeded 
sentences  for  cocaine  in  its  powder  form.  It  hard  to  distinguish 
what  is  going  on  here  other  than  a  color  line.  There  is  also  a  class 
line,  but  class  and  race  are  closely  bound  up  in  our  society. 

Perhaps  most  important,  we  found  that  the  effects  of  these  in- 
creased sentences  and  legal  penalties  were  counterdeterrent;  that 
is,  table  2  of  my  testimony  shows  that  the  risks  of  rearrest  actually 
increase  with  the  length  of  incarceration  and  sentence.  This  is  true 
for  both  cocaine  and  for  crack  offenders.  Comparing  defendants 
sentenced  to  incarceration  with  those  sentenced  to  other  forms  of 
punishment,  particularly  in  terms  of  supervision,  the  risks  of 
reincarceration  were  far  greater.  We  found  that  the  costs  of  incar- 
ceration were  the  exclusion  of  young  people  from  legal  work  and 
the  burden  of  a  criminal  sentence  that  endured  roughly  a  decade 
into  the  future. 

One  of  my  students  and  I,  in  writing  a  paper,  said  there  is  an 
instigative  effect  from  incarceration  that  actually  raises  the  likeli- 
hood of  further  crime,  and  that  these  perversities  of  sentencing  pol- 
icy actually  increase  risk  to  the  public  rather  than  control  crime. 
We  also  found  very  little  evidence  of  general  deterrence,  that  is, 
people  reporting  to  us  that  they  would  be  dissuaded  from  becoming 
involved  in  this  business  simply  because  of  the  threat  of  greater 
punishment. 

Given  these  facts,  derived  from  population  based  research  both 
in  the  courts  and  on  the  streets,  we  also  found  that  laws  that  were 
perceived  to  be  applied  unfairly  to  African-Americans  and  His- 
panics  who  have  disproportionate  representation  in  prisons  were 
actually  aggravated  by  these  policies.  One  of  the  lessons  of  three 
drug  epidemics  is  the  limitations  on  how  well  legal  solutions  can 
solve  drug  problems  that  are,  in  effect,  very  large-scale  social  and 
very  large-scale  medical  problems. 

I  will  stop  there. 

Mr.  McCoLLUM.  Thank  you. 

[The  prepared  statement  of  Mr.  Fagan  follows:] 
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Prepared  Statement  of  Jeffrey  Fagan,  Ph.D.,  Professor  of  Criminal  Justice, 
Rutgers  University,  and  Visiting  Professor,  School  of  Public  Health,  Co- 
lumbia University 

Good  morning.  My  name  is  Jeffrey  Fagan.  I  am  a  professor  of  Criminal  Justice 
at  Rutgers  University  in  New  Jersey,  ana  a  Visiting  Professor  in  the  School  of  Pub- 
lic Health  at  Columbia  University  in  New  York  City.  I  am  honored  to  testify  regard- 
ing the  federal  sentencing  for  offenders  charged  with  crime  involving  crack  cocaine. 

For  over  a  decade,  I  have  done  research  on  drugs  and  crime,  ana  I  have  closely 
studied  the  cocaine  and  crack  epidemics  in  the  U.S.  since  the  early  19808.  My  re- 
search on  crack  cocaine  has  involved  analyses  of  the  effects  of  criminal  sentences 
on  over  30,000  cocaine  and  crack  offenders  over  a  10  year  period,  interviews  with 
over  1,000  users  and  sellers  of  crack  and  other  drugs  between  1987  and  1990,  inter- 
views with  300  gang  members  in  1984  and  1985  in  Los  Angeles  and  Chicago,  and 
interviews  with  300  women  drug  sellers  in  New  York  City  from  1992  to  1994. 
Through  these  studies,  I  have  been  able  to  evaluate  the  eflects  of  sentencing  policy 
for  cocaine  and  crack  offenders,  and  also  the  assumptions  about  these  drugs  that 
have  informed  these  policies. 

Since  the  1880s,  social  and  legal  responses  to  successive  drug  crises  in  the  U.S. 
have  viewed  each  new  drug  as  different  and  more  severe  than  its  predecessors.  The 
past  30  years  have  seen  three  epidemics  in  the  urban  centers  of  the  United  States: 
a  heroin  epidemic  in  the  late  1960's  and  1970's,  a  cocaine  epidemic  in  the  late  1970's 
and  early  1980's,  and  the  crack  crisis  that  began  in  the  mid- 1980*8  and  peaked  in 
the  late  1980's.  In  each  crisis,  the  focal  drug  was  viewed  as  a  gateway  to  violence, 
addiction,  and  a  variety  of  destructive  effects  on  families  and  communities. 
Throughout  this  period,  drug  crises  have  regularly  taken  center  stage  in  American 
politics  and  crime  control  policy.  During  the  19808,  the  deepening  public  anxiety 
about  drug  problems  led  to  drug  control  choices  that  have  taken  a  deep  hold  on  the 
legal  and  social  landscape  of  nearly  every  segment  of  American  society.  From  drug 
testing  in  schools  and  the  workplace  to  mass  incarceration  in  the  nation's  over- 
crowded prisons,  the  U.S.  has  embarked  on  unprecedented  social  experiments  to 
control  the  use  of  drugs. 

The  central  doctrine  in  U.S.  drug  policy  during  throughout  these  crises  has  been 
"legalism"  and  punishment.  Drug  policy  has  empnasized  criminal  penalties  and  de- 
terrence as  mechanisms  to  control  drug  problems,  with  prevention  and  treatment 
receiving  a  lower  priority  and  far  less  funding.  In  September  1989,  in  the  midst  of 
the  crack  crisis,  the  National  Drug  Control  Strategy  formalized  the  nation's  policy 
response  to  the  most  recent  drug  crisis.  It  called  for  an  "unprecedented"  expansion 
of  police,  prosecutors,  courts,  and  prisons  to  "[make]  streets  safer  and  drug  users 
more  accountable  for  their  actions"  ONDCP,  p.  24.  It  also  called  for  stronger  punish- 
ment for  drug  offenders,  and  greater  resolve  by  judges  and  prosecutors  to  incarcer- 
ate them. 

The  increased  use  of  criminal  justice  resources  was  designed  to  achieve  three 
interrelated  aims:  reduce  drug  demand  by  deterring  would-be  users,  reduce  drug 
supply  by  disrupting  street  level  markets,  and  reduce  street  violence  that  is  the  by- 
proauct  of  illegal  drug  use.  The  policy  responses  required  low  thresholds  for  incar- 
ceration for  violations  of  drug  laws,  and  a  nigh  likelihood  of  arrest  for  drug  use  and 
sales  through  extensive  street-level  enforcement.  To  accomplish  this,  resources  were 
skewed  from  prevention  and  treatment  toward  enforcement  and  incarceration. 

Much  of  this  concern  was  focused  on  the  use  of  crack  cocaine.  Crack  is  a  smoke- 
able  form  of  cocaine  that  is  prepared  from  cocaine  hydrochloride,  or  cocaine  powder. 
It  emerged  on  the  streets  of  Los  Angeles  in  1984  and  in  New  York  and  Miami  in 
1985.  Prior  to  the  advent  of  crack,  cocaine  users  had  long  been  aware  of  the  en- 
hanced high  from  smoking  cocaine,  or  "freebasing."  However,  the  amounts  of  cocaine 
necessary  for  freebasing  were  out  of  reach  economically  to  most  cocaine  users.  Ac- 
cordingly, freebasing  was  generally  reserved  for  middle-  and  upper-income  cocaine 
users,  or  those  with  access  to  sufficiently  large  supplies  to  sustain  a  freebase  session 
lasting  several  hours  or  perhaps  days.  It  also  is  important  to  note  that  cocaine  use 
generally,  including  freebasing,  were  activities  largely  devoid  of  violence. 

With  the  price  break  in  cocaine  in  the  mid-1980's,  the  raw  material  for  smoking 
cocaine  became  widely  available  as  a  mass  consumer  product.  Crack  simply  was 
"poor  man's  freebase.  It  was  an  ingenious  product,  easy  to  make  on  a  stove  top 
from  a  small  and  now  inexpensive  amount  of  cocaine  powder.  It  was  marketed  in 
small  doses  ($10-$20  per  vial),  so  low-income  users  could  afford  purchases.  It  was 
highly  portable  compared  to  the  elaborate  and  volatile  process  of  freebasing.  Its 
crystalline  form  conveyed  the  image  of  purity  compared  to  the  highly  diluted  and 
often  fake  packages  of  powdered  cocaine  sold  on  street  corners.  The  high  lasted  less 
than  20  mmutes  per  rock,  and  users  typically  made  several  purchases  in  order  to 
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sustain  their  high.  Cocaine  users  had  long  been  aware  of  the  enhanced  high  from 
smoking  cocaine,  so  the  advent  of  crack  tapped  into  a  mass  market  with  strong  de- 
mand. Accordingly,  crack  also  presented  new  opportunities  and  attractions  for  drug 
selling,  and  an  avenue  to  instant  wealth  in  a  context  of  declining  legal  work  oppor- 
tunities. 

As  the  crack  market  expanded  and  drug  problems  intensified  across  the  country, 
legislators  everywhere  increased  the  penalties  specifically  for  crack.  In  New  York, 
penal  code  definitions  and  penalties  were  modified  to  stiffen  punishment  for  crack 
possession  and  sale.  Legislators  reduced  the  threshold  for  felony  cocaine  possession 
charge  from  one-eighth  ounce  (3.5  grams)  to  approximately  one  gram,  or  six  vials 
of  crack. ^  Federal  sentencing  guidelines  mandated  significantly  longer  sentences  for 
crack  compared  to  the  amount  of  powder  used  to  prepare  it. 

Mandatory  terms  of  incarceration  were  included  in  many  of  these  statutes,  and 
the  result  was  mass  increases  in  the  numbers  of  both  arrests  for  drug  offenses  and 

f>rison  populations.  In  California,  New  York  and  the  federal  prison  system,  drug  de- 
endants  (primarily  arrestees  for  crack)  are  now  the  largest  inmate  group,  both  in 
terms  of  average  daily  census  and  annual  prison  commitments.  According  to  the  Bu- 
reau of  Justice  Statistics,  29.5%  of  all  federal  prison  admissions  in  1992  and  32.1 
percent  of  new  state  court  commitments  to  prisons  were  for  drug  offenses.  BJS  esti- 
mated that  the  percentage  of  prison  inmates  in  New  York  State  who  were  drug  of- 
fenders rose  from  16%  in  1987  to  35%  in  1992.  Table  1  below  illustrates  these 
trends. 


Table  1:  Commitments  to  New  York  State  Prisons 

Year 

1983 

1985 

1988 

1992 

Drug  Commitments 

(percent  of  total) 
Total  Commitments 

1,567 

(12.5%) 

12,537 

2,218 

(17.9%) 

12,420 

6,402 

(37.0%) 

17,302 

11.209 

(44.6%) 
25,153 

Source:  New  York  Sute  Department  of  Corrections,  1993. 

Several  assumptions  informed  this  legislative  and  judicial  perspective  that  crack 
was  worse  than  other  drugs  and  deserving  of  harsher  and  more  certain  criminal 
punishment.  First,  increases  in  homicide  and  other  drug-related  violence  in  the  mid- 
1980's  was  attributed  to  crack.  Legislators  assumed  that  by  controlling  crack  use 
and  distribution  through  imprisonment,  violence  would  decline.  A  coroUary  assump- 
tion is  that  crack  involvement  would  lead  to  an  increase  in  crime  generally,  includ- 
ing property  crimes  to  support  increased  drug  habits.  Second,  the  increase  in  drug 
selling  was  attributed  to  crack.  The  emergence  of  a  new  generation  of  drug  dealers 
was  attributed  to  crack,  attracting  young  men  and  women  from  legitimate  jobs  to 
the  presumably  lucrative  world  of  drug  selling. 

Third,  a  new  generation  of  criminal  justice  defendants  would  be  created  by  their 
involvement  in  crack,  a  generation  of  individuals  who  otherwise  would  have  avoided 
criminal  sanctions  and  tne  burden  of  a  criminal  record.  Fourth,  crack  was  thought 
to  lead  to  instant  and  certain  drug  addiction.  Thus,  crack  would  create  a  new  gen- 
eration of  drug  users  who  otherwise  might  have  avoided  "hard  drugs."  Moreover,  the 
availability  of  crack  would  encourage  individuals  to  either  bypass  the  typical  "gates" 
leading  to  "hard  drug  use"  and  begin  their  drug  careers  using  crack,  or  encourage 
drug  users  to  smoke  crack  rather  than  snort  cocaine  powder. 

There  are  three  central  points  that  I  want  to  make  to  the  Committee  regarding 
the  development  of  disparately  more  serious  criminal  punishments  for  crack  of- 
fenses, first,  there  is  no  empirical  social  science  evidence  to  support  any  of  the  as- 
sumptions that  informed  the  creation  of  a  vast  sentencing  disparity  for  crack  of- 
fenses compared  to  other  cocaine  offenses. 

Second,  because  crack  use  has  been  disproportionately  concentrated  among  non- 
white  Americans,  and  lacking  evidence  that  crack  causes  greater  harm  than  other 
forms  of  cocaine,  the  burden  of  harsher  sentences  for  crack  crimes  disproportion- 
ately and  unfairly  falls  on  African  American  and  Latino  drug  users.  Third,  the  pol- 
icy itself  has  failed  to  achieve  its  aims,  and  has  had  significant  counterproductive 


1  One-eighth  ounce  of  cocaine  HCL  powder  converts  to  40-55  vials  of  crack  depending  on  the 
size  of  the  rocks  and  the  contents  of  each  vial.  Legislators  reasoned  that  possession  of  six  or 
more  vials  of  crack  indicated  intent  to  sell  rather  than  personal  use  of  the  drug. 
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efiects  that  has  increased  rather  than  reduced  the  danger  to  the  public.  Let  us  ex- 
amine each  of  these  points. 

Crack  Is  Worse?  The  Assumptions  Behind  the  Sentencing  Disparity  for 
Crack  Offenses 

My  research  has  shown  that  none  of  these  assumptions  about  crack  are  valid,  and 
there  is  no  empirical  evidence  to  support  policies  assigning  harsher  punishment  for 
crack  offenses.  I  have  attached  recent  research  reports  that  illustrate  these  points. 
Let  us  now  examine  each  assumption. 

1.  Crack  increased  violence.  Nearly  all  crack  users  and  sellers,  including  arrestees, 
had  histories  of  violence  predating  their  involvement  in  crack.  Many  crack  users  and 
sellers  had  no  involvement  in  violence.  The  frequency  of  violent  acts  rose  among 
those  already  violent,  but  there  was  little  evidence  that  individuals  became  violent 
after  initiating  crack  use  or  selling.  Homicides  increased  during  the  peak  years  of 
the  crack  epidemic.  This  increase  was  attributed  to  the  increase  in  drug  selling  ac- 
tivity and  the  competition  among  drug  sellers  for  turf  and  profits.  However,  re- 
search in  both  Los  Angeles  and  New  York  showed  that  the  percentage  of  homicides 
that  were  drug-related  did  not  increase  significantly,  and  crack  homicides  replaced 
cocaine  homiciaes  as  the  primary  category  of  drug  homicides.  What  did  increase  was 
gun  homicides,  but  these  increased  for  both  drug  and  non-drug  homicides  as  well. 

2.  Crack  increased  drug  selling.  Many  young  people  became  involved  in  drug  sell- 
ing throughout  the  1980s.  But  research  on  arrestees  and  interviews  with  users  and 
seUers  showed  that  nearly  all  crack  sellers  had  prior  histories  of  drug  selling.  The 
evidence  suggests  that  drug  sellers  switched  to  crack  selling  rather  than  switching 
careers  from  legal  pursuits  or  other  forms  of  crime  to  drug  selling.  Newcomers  to 
drug  selling  were  replacements  for  those  who  "aged"  out  of  drug  selling  careers.  Two 
other  assumptions  about  crack  are  noteworthy.  First,  tales  of  legendary  wealth  ac- 
cruing to  young  drug  sellers  were  wildly  exaggerated.  Drug  selling  incomes  were 
highly  stratified,  ana  the  distribution  of  incomes  looks  much  like  other  industries: 
a  Tew  people  at  the  top  with  the  highest  earnings  and  many  more  at  the  lowest 
rungs  of  the  wage  scale.  Second,  there  was  no  evidence  that  crack  sellers  were  aban- 
doning legitimate  work  for  illegal  work  in  drug  selling.  Few  had  marketable  skills 
or  education,  and  were  unlikely  to  do  well  in  a  declining  job  market  for  unskilled 
workers.  This  truly  is  a  pool  of  surplus  labor.  For  them,  the  choice  was  not  legal 
versus  illegal  work,  but  drug  wortc  or  other  illegal  work  including  crime  and 
"hustling." 

3.  Crack  created  new  generations  of  criminal  justice  defendants  and  inmates.  Anal- 
yses of  the  criminal  histories  of  arrestees  showed  that  the  percentage  of  first 
arrestees  was  no  greater  among  crack  offenders  than  among  cocaine  offenders  in  the 
years  preceding  the  crack  epidemic.  There  is  no  evidence  that  crack  led  to  new  gen- 
erations of  criminal  defendants.  Most  participants  in  crack  use  and  selling  had 
lengthy  prior  records  including  convictions  and  probation  terms.  As  discussed  above, 
the  number  of  defendants  sentenced  to  prison  increased,  but  this  increase  was  part 
of  a  steady  trend  beginning  in  the  early  1980's  toward  mandatory  prison  sentences 
with  longer  terms.  It  also  reflects  the  increases  in  arrests  and  mobilisation  of  legal 
institutions  throughout  the  this  period. 

4.  Crack  led  to  instant  addiction.  Addiction,  defined  as  semi-weekly  or  daily  use, 
was  no  more  likely  among  crack  users  than  among  cocaine  powder  users,  heroin 
users,  or  users  of  other  illegal  drugs.  My  research  examined  the  length  of  time  from 
initiation  or  first  use  to  the  start  of  chronic  or  daily  use.  The  times  were  approjti- 
mately  the  same  for  all  types  of  users.  Nor  was  the  pathway  to  addiction  any  dif- 
ferent. Crack  use  was  not  the  result  of  street  peddlers  luring  users  into  trying  this 
new  drug.  Rather,  the  social  processes  of  drug  use  remained  almost  exactly  the 
same.  New  crack  users  were  initiated  socially,  through  friends  or  family  members, 
rather  than  strangers  or  drug  dealers.  This  form  of  diffusion  of  new  drugs  into  a 
population  is  not  unlike  other  social  processes  of  initiation  involving  alcoholor  other 
drugs.  Moreover,  there  was  no  evidence  in  interviews  with  over  1,000  crack  users 
and  sellers  that  crack  was  the  first  or  even  the  second  drug  in  a  progression  of 
drugs  leading  up  to  crack  use.  Nearly  all  had  used  marijuana  and  powdered  cocaine 
before  using  crack.  This  progression  is  no  different  than  among  users  of  other  illicit 
drugs. 

The  Color  Line  in  Cocaine  Smoking 

The  above  discussion  suggests  that  what  separates  crack  from  other  drugs  is  not 
the  assumptions  about  violence  and  addiction  that  have  informed  sentencing  policy 
for  crack  offenders.  Because  of  the  pricing  of  cocaine,  it  had  been  available  in  sufii- 
cient  quantities  for  smoking  primarily  to  middle-  and  upper-income  people;  its  price 
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structure  made  it  unavailable  to  low-income  people.  Smoking  cocaine  in  its  freebase 
form  was  primarily  a  phenomenon  of  white  Americans  who  could  afford  the  nec- 
essary quantities.  Sentences  for  cocaine  users  and  sellers  did  not  distinguish  smok- 
ing from  snorting  or  shooting  cocaine.  Once  available  in  sufficient  quantities  at  a 
lower  price,  non-white  drug  users  began  smoking  cocaine  in  its  "rock  form.  It  was 
then  that  sentences  for  cocaine  possession  in  its  "rock"  form  vastly  exceeded  sen- 
tences for  cocaine  in  its  powder  form.  Yet  millions  of  Americans  continue  to  smoke 
freebase  cocaine  without  risking  the  higher  penalties.  The  line  between  these  two 
groups  is  not  their  involvement  in  cocaine  smoking.  Instead,  what  separates  cocaine 
m  its  freebase  form  from  cocaine  in  its  rock  form  is  the  race,  social  class  and  urban 
location  of  the  users. 

The  Counterdeterrent  Effects  of  Incarceration  for  Drug  Offenders 

Research  on  the  recidivism  rates  of  crack  and  cocaine  offenders  sentenced  in 
criminal  courts  fail  to  show  evidence  of  deterrent  effects  of  incarceration.  I  analyzed 
sentences  and  recidivism  rates  of  over  23,000  felony  drug  and  non-drug  offenders 
in  New  York  City  from  1983  to  1988,  and  an  additional  6,000  offenders  sentenced 
in  special  "drug  courts"  designed  to  expedite  case  processing.  Table  2  shows  the  rel- 
ative risks  of  rearrest,  using  a  Proportional  Hazards  Model,  for  the  sample  of  23,000 
defendants  sentenced  for  drug  offenses  between  1983  and  1988.  After  controlling  for 
all  other  offender  and  offense  characteristics,  the  probability  of  rearrest  increased 
with  the  length  of  the  sentence.  For  example,  an  increase  of  six  months  in  the 
length  of  an  incarceration  sentence  for  a  drug  offender  increases  the  risk  of  rearrest 
by  21.6%. 

Moreover,  the  risks  of  rearrest  are  significantly  greater  for  defendants  sentenced 
to  incarceration  than  other  forms  of  punishment.  This  may,  of  course,  reflect  the  ju- 
dicial wisdom  to  sentence  more  seriously  those  offenders  more  likely  to  recidivate. 
But  there  are  two  reasons  to  reject  this  explanation.  First,  the  very  factors  that 
judges  key  on  for  sentencing  decisions,  prior  record  and  crime  severity,  were  con- 
trolled statistically  in  the  model.  Second,  even  if  such  selection  factors  are  evident, 
statistical  analysts  agree  that  these  effects  are  negligible  in  samples  of  this  size. 

An  additional  cost  to  this  policy  is  the  exclusion  of  formerly  incarcerated  voung 
people  from  legal  work.  One  of  the  most  important  policy  lessons  of  the  past  decade 
18  that  incarceration  of  adolescents  for  drug  offenses  relegates  them  to  a  lifetime  of 
poor  job  outcomes  and  persistent  involvement  in  criminality.  Yet  the  expansion  of 
drug  enforcement  resulted  in  an  increase  in  the  number  of  young  people  incarcer- 
ated and  spiraling  problems  of  crime  and  unemployment  (See,  Richard  Freeman, 
1992). 

Table  2.  Observed  reluUve  risks  of  rearrest,  by  sentence  type  for  23,000  defendants  sentenced 
in  New  York  Citv,  1983-88.  


Sentence 

Relative  risks  of  rearrest 

Significance 

npe 

Exp(b) 

pfWaLO 

Probation 

.8882 

.0092 

Time  served 

1.2656 

.0000 

1  month  incarceration,  or  less 

1.3589 

.0000 

1  to  2  months  incarceration 

1.5460 

.0000 

2  to  3  months  incarceration 

1.2347 

.0006 

3  to  4  months  mcarccration 

1.9835 

.0000 

4  to  5  months  mcarccration 

2.1887 

.0000 

5  to  6  months  incarceration 

2.4334 

.0093 

6  to  9  months  mcarccration 

2.3934 

.0000 

9  to  12  months  incarceration 

2.0227 

.0010 

12  to  24  months  incarceration 

2.3604 

.0000 

24  to  48  months  incarceration 

3.1929 

.1476 

The  evidence  of  an  increase  in  the  risk  of  rearrest  for  incarcerated  drug  offenders 
is  not  an  isolated  finding.  The  National  Research  Council's  report  "Understanding 
and  F*reventing  Violence"  recently  concluded  that  despite  the  threefold  increase  in 
imprisonment  over  the  1980's,  violence  rates  rose  rather  than  declined.  It  is  one 
thing  for  rates  to  neither  decline  nor  remain  stable,  and  quite  another  for  these 
rates  to  increase.  I  also  found  this  increase  for  non-drug  offenders  as  well,  again 
after  controlling  for  offense  and  offender  characteristics.  This  suggests  that  there  is 
an  iatrogenic,  or  instigative,  quality  to  incarceration  that  raises  the  likelihood  of  fur- 
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ther  crime.  These  perverse  effects  of  sentencing  policy  increase  the  risks  to  the  pub- 
lic rather  than  control  them.  That  they  carry  enormous  fiscal  burdens  borne  by 
every  citizen  further  darkens  this  picture. 

This  does  not  suggest  that  incarceration  itself  should  be  rejected.  The  lesson  of 
these  studies  is  that  longer  terms  of  incarceration  do  not  necessarily  achieve  their 
desired  results,  and  may  actually  do  far  more  harm  than  good.  Moreover,  these  laws 
are  perceived  as  being  unfairly  applied  by  African  Americans  and  Hispanics  whose 
disproportionate  representation  in  U.S.  prisons  has  been  aggravated  bv  these  poli- 
cies. Tne  ineffective  and  disparate  sentence  lengths  for  crack  users,  who  primarily 
are  non-white,  risks  the  loss  of  public  confidence  in  the  essential  fairness  of  laws 
that  are  perceived  as  discriminatory  and  whose  benefits  are  diflicult  to  discern. 

Lessons  From  Three  Epidemics 

Current  federal  sentencing  policy  has  been  made  in  an  atmosphere  of  intense  con- 
cern but  without  careful  conceptual  development  or  evaluation  of  its  underlying  as- 
sumptions. We  have  yet  to  measure  the  consequences  and  returns  from  the  sentenc- 
ing policies  that  have  increased  our  reliance  on  incarceration  to  control  drug  prob- 
lems, and  to  assign  longer  sentences  to  offenders  involved  with  crack  cocaine.  Today, 
an  opportunity  exists  for  such  an  evaluation  and  rethinking  of  these  policy  choices. 
Like  the  epidemics  that  preceded  it,  the  crack  epidemic  has  run  its  natural  course. 
The  crisis  that  accompanied  the  onset  and  peak  of  the  crack  epidemic  has  subsided, 
although  significant  drug  problems  remain.^  There  is  now  empirical  information  and 
rational  perspective  on  many  of  the  policy  initiatives  undertaken  during  the  mobili- 
zation 01  the  past  decade,  and  also  lessons  to  be  learned  from  earlier  drug  crises. 
This  allows  us  to  highlight  those  policies  with  promise,  and  those  whose  limits  were 
quickly  reached.  It  also  provides  a  context  in  which  to  formulate  a  coherent  drug 
policy  framework  where  specific  initiatives  make  sense,  and  where  policies  can  syn- 
ergistically  achieve  meaningful  reductions  in  drug  problems. 

First,  the  experiment  of  mass  incarceration  over  the  past  decade  suggests  the  lim- 
its of  the  possioilities  of  deterrence  based  strategies  for  controlling  large-scale  drug 
problems.  The  sharp  increases  in  incarceration  rates  have  had  limited  success  in  re- 
ducing the  use  or  availability  of  drugs.  The  use  of  precious  criminal  iustice  resources 
has  not  brought  returns  from  either  market  disruption  or  demand  reduction.  The 
lesson  of  the  past  decade  is  in  recognizing  the  Umits  of  legal  institutions  and  the 
criminal  justice  systems  in  dealing  with  drug  use.  Epidemics  such  as  the  recent  co- 
caine, crack  and  heroin  epidemics  suggest  tnat  societal  drug  problems  occur  on  a 
scale  that  exceeds  the  limited  capacity  of  the  criminal  justice  system.  To  mobilize 
legal  institutions  on  a  scale  that  would  match  these  drug  crises  is  not  practical  in 
a  complex  society  with  multiple  policy  demands  and  declining  economic  resources. 
It  also  raises  problems  for  the  consensus  on  law  and  the  importance  of  fairness. 

Second,  recurrent  drug  problems  place  extraordinary  burdens  on  police,  courts 
and  communities.  During  tne  1980s,  police  efforts  were  skewed  toward  mass  arrests 
and  created  organizational  burdens  to  sustain  them.  Police  corruption  from  drug  en- 
forcement became  a  recurring  management  problem  that  threatened  morale  and 
Eublic  confidence  in  the  police.  The  quality  of  justice  in  the  courts  was  compromised 
y  the  crush  of  caseloads  and  the  pressures  to  move  calendars.  Prisons  suffered  in 
two  ways:  overcrowding,  and  the  emergence  of  a  new  generation  of  inmates  that 
posed  challenges  for  prison  management  and  security .^  Although  communities  de- 


'A  core  of  high  rate  cocaine  and  crack  users  remains  active,  while  the  prevalence  of  causal 
hard  drug  use  has  declined.  Drug  use  declined  dramatically  in  the  1980s,  according  to  the  Na- 
tional Institute  on  Drug  Abuse.  The  number  of  users  of  any  illegal  drug  dropped  by  37%,  from 
23  million  in  1985  to  14  million  by  1988.  The  FBI's  Uniform  Crime  Reports  show  that  homicides, 
many  of  them  related  to  drug  transactions,  peaked  in  1991  but  have  declined  steadily  since 
then.  However,  the  percentage  of  arrestees  testing  positive  for  cocaine  or  heroin  has  remained 
steady  at  the  high  rates  first  reached  in  the  mid-1980s.  At  the  same  time,  the  high  rates  of 
lethal  violence  that  accompanied  the  emergence  of  crack  markets  a  decade  ago  have  now  sub- 
sided. There  are  indications  of  the  re-emergence  of  heroin  a  popular  addictive  drug,  but  the 
prevalence  of  heroin  among  arrestees  and  in  emergency  room  admissions  remains  low  compared 
to  cocaine.  Rates  of  marijuana  use  among  adolescents  have  increased  slightly  since  their  lowest 
points  in  the  mid-1980s,  while  alcohol  remains  the  most  persistent  problem  among  psychoactive 
substances  for  both  adults  and  adolescents.  (National  Institute  on  Drug  Abuse,  1994).  For  fui^ 
ther  information,  see:  Zimring  and  Hawkins  (1992),  and  Kidman  (1992). 

'Many  policies  actually  worsened  the  problems  they  intended  to  solve.  For  example,  over  half 
the  admissions  to  California  prisons  in  1988  were  technical  parole  violations  of  parolees  who 
tested  positive  for  illegal  drugs.  Formal  punishments  were  limited  to  incarceration  or  virtually 
nothing,  as  the  public  demanded  (and  got)  the  most  extreme  forms  of  punishment  for  drug  of- 
fenders. As  a  result  the  availability  of  treatment  and  rigorous  forms  of  community  supervision 
declined  as  funds  shifted  toward  case  processing  and  incarceration  of  drug  offenders. 
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manded  increased  enforcement  to  rid  them  of  drug  dealers,  manv  residents  resented 
what  they  perceived  as  the  aggressive  enforcement  of  unfair  laws  that  were  dis- 
proportionately targeted  at  minority  citizens.  These  policies  served  to  increase  dis- 
respect for,  and  resistance  to,  the  law  among  many  citizens.  Judges  resisted  manda- 
tory sentencing  statutes  that  stripped  them  of  their  discretion  in  sentencing,  further 
undermining  public  confidence  in  tne  same  laws  that  drug  policy  was  trying  to  rein- 
force. 

Third,  drug  policy  is  ftirther  challenged  by  its  interdependency  with  health,  crime 
control,  and  otner  social  policies.  Drug  policy  often  has  a  push-down-pop-up  effect: 
the  more  we  put  pressure  in  one  place,  the  more  likely  we  are  to  experience  new 
problems  in  another.  Thus,  for  example,  as  we  continue  to  prohibit  the  distribution 
of  clean  syringes,  we  increase  the  health  risks  of  HIV  transmission  among  intra- 
venous heroin  and  cocaine  users.  Or,  criminal  sanctions  for  low-level  crack  dealers 
focus  resources  away  from  treatment  of  crack  and  cocaine  users  whose  behaviors  are 
vectors  for  HIV  transmission  through  high-risk  sexual  activity.  Or,  successful  inter- 
diction of  marijuana  imports  encourages  domestic  growers  to  develop  higher  potency 
crops  that  pose  significantly  greater  health  threats."* 

In  sum,  the  lessons  from  tnree  decades  of  legalistic  drug  policies  suggests  deter- 
rence strategies  have  not  been  successful  in  reducing  drug  use.  In  fact,  their  adverse 
effects  have  intensified  certain  health  and  social  risks  of  drug  use.  There  is  little 
evidence  of  either  general  or  specific  deterrent  efTects,  mitigating  whatever  benefits 
there  may  be  from  the  harsher  sentencing  of  crack  offenders.  Enforcement  strategies 
have  consumed  resources,  aggravated  the  health  risks  associated  with  drugs,  and 
increased  the  levels  of  violence  surrounding  drug  markets.  The  application  oisevere 
sentencing  laws  with  a  broad  and  nondiscriminating  reach  have  undermined  rather 
than  reinforced  the  moral  authority  of  the  law,  among  many  citizens  and  iudges. 

In  sum,  there  is  no  scientific  or  practical  basis  for  sentencing  policies  tnat  in- 
crease penalties  for  crack  use  or  sales  above  those  for  other  forms  of  cocaine.  There 
is  no  net  benefit  in  terms  of  public  safety  or  reduction  in  the  scope  and  severity  of 
drug  problems.  There  is  no  net  benefit  in  reductions  in  violence  or  other  crimes. 
There  is  no  net  benefit  in  increasing  public  confidence  in  the  law  or  in  society's  legal 
institutions.  The  fiscal  costs  are  enormous,  and  the  allocation  of  scarce  public  re- 
sources toward  this  failed  policy  is  no  longer  justifiable. 

Mr.  McCoLLUM.  Mr.  Nelson. 

STATEMENT  OF  TIM  NELSON,  SPECIAL  AGENT,  NORTH  CARO- 
LINA STATE  BUREAU  OF  INVESTIGATION,  AND  VICE  CHAIR- 
MAN, NORTH  CAROLINA  NARCOTIC  ENFORCEMENT  ASSO- 
CIATION 

Mr.  Nelson.  Thank  you,  Mr.  Chairman.  I  want  to  thank  you  and 
other  members  of  this  subcommittee  for  the  opportunity  to  appear 
here  today  on  this  important  issue.  I  consider  it  a  pleasure  and  an 
honor  to  be  here. 

Although  I  am  a  State  agent  from  North  Carolina,  I  appear  today 
on  behalf  of  the  National  Narcotic  Officers  Association  Coalition. 
The  coalition  was  formed  in  August  1994,  and  one  of  our  primary 
objectives  is  to  impact  legislation  affecting  narcotic  law  enforce- 
ment in  the  United  States.  Our  membership  consists  of  21  Federal, 
State,  and  local  associations  representing  over  25,000  narcotic  offi- 
cers across  the  country.  Our  executive  board  and  other  delegates 
recently  met  and  voted  to  oppose  any  efforts  to  amend  the  existing 
Sentencing  Guidelines  regarding  convictions  for  crack  cocaine. 

I  offer  the  following  document  into  the  record  on  behalf  of  the  co- 
alition. Mr.  Chairman.  I  will  read  portions  of  that. 

Mr.  McCoLLUM.  Please  do. 


■•According  to  Mark  Kleiman  of  the  Kennedy  School  at  Harvard,  it  is  not  clear  whether  the 
carcinogens  in  the  domestic  crop  are  greater  than  in  the  imports.  However,  head  shop  bans  have 
shifted  smoking  from  products  using  water  filtration  to  rolled  joints.  But  water  dissolved  most 
of  the  carcinogenic  material  from  marijisana  cigarettes,  material  that  is  ingested  in  its  rolled 
form.  See  Kleiman  (1992). 
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Mr.  Nelson.  I  am  waiting  on  behalf  of  more  than  25,000  Federal, 
State,  and  local  narcotic  enforcement  officers.  These  officers  are 
members  of  the  constituent  associations  of  the  National  Narcotic 
Officers'  Associations  Coalition.  You  may  recall  that  our  coalition 
was  formed  as  a  direct  result  of  efforts  to  reduce  funding  to  the  Ed- 
ward Byrne  Memorial  State  and  Local  Law  Enforcement  Formula 
Grant  Program  last  year.  These  officers  are  deeply  troubled  by  the 
U.S.  Sentencing  Commission's  proposed  amendments  to  the  Fed- 
eral Sentencing  Guidelines,  specifically  those  dealing  with  crack  co- 
caine. 

As  I  am  sure  you  are  aware,  the  Sentencing  Guidelines  now  pro- 
vide a  more  harsh  penalty  for  those  involved  in  processing  and  dis- 
tributing crack  cocaine  as  opposed  to  powder  cocaine.  This  variance 
is  entirely  appropriate,  based  not  only  upon  the  pharmacological 
differences  between  the  substances,  but  also  upon  the  greater  soci- 
etal threat  imposed  by  crack  cocaine.  Violence  and  street  crimes 
are  unfortunately  directly  associated  with  crack  cocaine.  Crack's 
significantly  greater  addictive  character  poses  a  direct  threat  to  our 
Nation's  youth.  Regrettably,  those  least  able  to  resist  the  threat, 
inner-city  youths,  are  most  often  the  target  of  cocaine  traffickers. 
Street-level  crack  dealers  who  are  members  of  trafficking  organiza- 
tions are  often  targeted  by  narcotic  task  forces  and  municipal  en- 
forcement agencies.  These  dealers,  once  arrested,  can  be  valuable 
assets  to  investigations  directed  against  higher-echelon  distributors 
and  organizers.  The  key  is  obtaining  their  cooperation. 

Enhanced  sentencing  possibilities  under  the  current  guidelines 
caused  those  charged  with  crack  cocaine  violations  to  carefully  con- 
sider whether  they  wish  to  cooperate  with  authorities  in  return  for 
sentencing  reductions.  We  consider  this  factor  an  invaluable  tool  in 
our  enforcement  efforts.  Current  guidelines  offer  appropriate  sen- 
tencing incentives  to  defendants  who  cooperate  with  law  enforce- 
ment officers.  Dilution  of  the  penalties  will  invariably  diminish  the 
value  of  incentives  to  cooperate. 

The  Nation  itself  is  being  ravaged  by  crack  cocaine  and  crime 
that  is  associated  with  it.  Congress  must  ensure  that  the  crack  co- 
caine guidelines  remain  high  and  apart  from  powder  cocaine  to  en- 
sure that  those  responsible  for  distributing  crack  to  our  youth  and 
for  violence  on  our  streets  are  punished  appropriately.  Many  of  our 
finest  citizens  who  live  in  neighborhoods  and  communities  ravaged 
by  crack  cocaine  tell  us  they  support  harsh  penalties  for  those  per- 
sons engaged  in  the  sale  and  distribution  of  crack  cocaine. 

After  reviewing  the  study  by  the  Sentencing  Commission,  it  ap- 
pears the  Commission  had  concerns  that  existing  guidelines  may 
be  discriminatory  toward  black  citizens.  Many  black  leaders  recog- 
nize that  the  black  communities  are  the  communities  of  our  Nation 
suffering  the  most  from  crime  and  violence  associated  with  crack 
cocaine. 

Our  coalition  views  the  proposed  amendments,  which  seek  to 
quantitatively  equalize  punishment  for  powder  and  crack  cocaine 
by  weakening  the  crack  guidelines,  as  a  dangerous  threat  in  our 
counterdrug  efforts.  This  is  simply  the  wrong  message  to  send  at 
the  wrong  time.  Even  assuming  arguendo  that  equal  protection 
concerns  demand  equalization,  then  the  relative  punishment  for 
powder  cocaine  should  be  raised  to  those  for  crack,  not  vice  versa. 
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Again,  the  coalition  joins  vsdth  other  professional  law  enforcement 
associations  in  urging  Congress  to  strongly  consider  not  making 
any  changes  in  the  Federal  guidelines  relating  to  powder  and  crack 
cocaine. 

That  concludes  the  substance  of  the  document.  I  have  a  few  more 
comments. 

For  the  past  6  years  I  have  commanded  a  multijurisdictional 
task  force  which  has  been  engaged  primarily  in  the  dismantling  of 
major  drug  distribution  organizations  in  eastern  North  Carolina. 
We  have  found,  in  many  cases,  because  most  of  our  cases  go 
through  the  Federal  system,  that  the  leverage  created  by  the  harsh 
penalties  is  indeed  an  invaluable  tool  to  us  in  order  to — especially 
in  a  major  conspiracy  investigation,  to  go  from  the  actual  people 
distributing  the  drugs  on  the  street  to  successfully  convict  the  top- 
level  people  in  these  conspiracy  organizations. 

When  a  person  is  arrested  in  North  Carolina,  and  I  suspect  in 
many  other  States,  they  want  to  know  immediately  if  they  are 
going  to  Federal  court.  People  dealing  crack  on  the  streets  are  very 
aware  of  the  harsher  penalties  associated  with  crack  cocaine  in  the 
Federal  system.  Their  fear  of  being  convicted  and  receiving  a 
lengthy  sentence  is  the  single  most  important  factor  causing  their 
cooperation.  I  emphasize  that  the  existing  penalties  are  an  invalu- 
able tool  to  narcotic  law  enforcement  and  the  successful  conclusion 
of  these  types  of  investigations. 

It  is  also  very  important  to  note  that  the  cooperation  extends  into 
other  crimes  as  well.  We  have  had  defendants  who  not  only  testi- 
fied against  their  coconspirators,  but  also  gave  us  information  re- 
sulting in  convictions  in  homicides,  bank  robberies,  et  cetera.  The 
coalition  would  strongly  urge  Congress  to  maintain  these  existing 
Sentencing  Guidelines. 

Thank  you. 

Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Nelson. 

[The  prepared  statement  of  Mr.  Nelson  follows:] 

Prepared  Statement  of  Tim  Nelson,  Special  Agent,  North  Carolina  State 
Bureau  of  Investigation,  and  Vice  Chairman,  North  Carolina  Narcotic  En- 
forcement Association 

Dear  Chairman  McCollum,  I  am  writing  on  behalf  of  more  than  25,000  federal, 
state  and  local  narcotics  enforcement  officers.  These  oflicers  are  members  of  the  con- 
stituent associations  of  the  National  Narcotic  OlTicers'  Associations  Coalition.  You 
may  recall  that  our  Coalition  was  formed  as  a  direct  result  of  efforts  to  reduce  fund- 
ing to  the  Edward  Byrne  Memorial  State  and  Local  Law  Enforcement  Formula 
Grant  Program  last  year.  These  officers  are  deeply  troubled  by  the  United  States 
Sentencing  Commission's  proposed  amendments  to  the  Federal  Sentencing  Guide- 
lines, specifically  those  dealing  with  crack  cocaine. 

As  I  am  sure  you  are  aware,  the  Sentencing  Guidelines  now  provide  a  more  harsh 
penalty  for  those  involved  in  processing  and  distributing  crack  cocaine,  as  opposed 
to  powder  cocaine.  This  variance  is  entirely  appropriate,  based  not  only  upon  the 
pharmacological  differences  between  the  substances,  but  also  upon  the  greater  soci- 
etal threat  imposed  by  crack  cocaine.  Violence  and  street  crimes  are,  unfortunately, 
directly  associated  with  crack  cocaine.  Crack's  significantly  greater  addictive  char- 
acter poses  a  direct  threat  to  our  nation's  youth.  Regrettably,  those  least  able  to  re- 
sist the  threat,  inner  city  youths,  are  most  often  the  target  of  cocaine  traffickers. 
Street  level  crack  dealers  who  are  members  of  trafficking  organizations  are  often 
targeted  by  narcotics  task  forces  and  municipal  enforcement  agencies.  These  deal- 
ers, once  arrested,  can  be  valuable  assets  to  investigations  directed  against  higher 
echelon  distributors  and  organizers.  The  key  is  obtaining  their  cooperation. 


106 

Enhanced  sentencing  possibilities  under  the  current  guidelines  cause  those 
charged  with  crack  cocaine  violations  to  carefully  consider  whether  they  wish  to  co- 
operate with  authorities  in  return  for  sentencing  reductions.  We  consider  this  factor 
an  invaluable  tool  in  our  enforcement  efforts.  Current  guidelines  offer  appropriate 
sentencing  incentives  to  defendants  who  cooperate  with  law  enforcement  omcers.  Di- 
lution of  the  penalties  will  invariably  diminish  the  value  of  incentives  to  cooperate. 

The  nation  itself  is  being  ravaged  by  crack  cocaine  and  the  crime  that  is  associ- 
ated with  it.  Congress  must  insure  that  the  crack  cocaine  guidelines  remain  high 
and  apart  from  powder  cocaine  to  insure  that  those  responsible  for  distributing 
crack  to  our  youth  and  for  violence  on  our  streets  are  punisned  appropriately.  Manv 
of  our  finest  citizens  who  live  in  neighborhoods  and  communities  ravaged  by  crack 
cocaine  tell  us  they  support  harsh  penalties  for  those  persons  engageof  in  the  sale 
and  distribution  of  crack  cocaine. 

After  reviewing  the  study  by  the  Sentencing  Conunission,  it  appears  the  Commis- 
sion had  concerns  that  existing  guidelines  may  be  discriminatory  toward  black  citi- 
zens. Many  black  leaders  recognize  that  the  black  communities  are  the  communities 
of  our  nation  suffering  the  most  from  the  crime  and  violence  associated  with  crack 
cocaine. 

Our  Coalition  views  the  proposed  amendments,  which  seek  to  quantitivelv  equal- 
ize punishment  for  powder  and  crack  cocaine  by  weakening  the  crack  guidelines,  as 
a  dangerous  retreat  in  our  counter-drug  efforts.  This  is  simply  the  wrong  message 
to  send  at  the  wrong  time.  Even  assuming  arguendo  that  equal  protection  concerns 
demand  equalization,  then  the  relative  punisnment  for  powder  cocaine  should  be 
raised  to  those  for  crack,  not  vice  versa. 


Again,  we,  the  National  Narcotics  Officers'  Associations  Coalition,  join  with  other 

ro^ssional  law  enforcement  associations  in  urging  Congress  to  strongly  consider 

not  making  any  changes  in  federal  guidelines  relating  to  powder  and  crack  cocaine. 


The  Coalition  would  like  to  be  part  of  any  hearings  related  to  this  matter.  Should 
that  be  possible,  please  contact  me  at  919-355-6805  to  arrange  for  witnesses. 

Thank  you  for  your  consideration  and  continued  support  of  law  enforcement  and 
we  hope  to  work  with  you  on  this  and  other  issues  in  the  future. 

Mr.  McCOLLUM.  We  are  having  a  quorum  call  now  that  will  be 
followed  8  minutes  after  by  a  vote  on  some  proposal.  I  do  not  in- 
tend to  break  to  go  to  the  quorum  call.  I  don't  find  a  need  to  do 
that.  Some  of  my  colleagues  may.  I  would  like  to  continue  this 
hearing. 

I  want  to  ask  Dr.  Curry  to  testify,  and  with  any  luck,  if  Mr.  Scott 
or  Mr.  Conyers  can  assist  me  in  this,  we  will  try  to  get  you  out  at 
a  reasonable  hour.  I  know  a  number  of  you  have  planes  to  make. 

Dr.  Curry,  please  proceed. 

STATEMENT  OF  ARTHUR  CURRY 

Mr.  Curry.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. I  am  here  to  put  a  face  behind  the  sentencing. 

I  think  it  is  critical  that  you  understand  the  significance  of  why 
I  am  not  here.  It  is  not  my  intent  to  point  fingers  or  criticize  judges 
or  prosecutors  or  mock  the  judiciary  system  of  our  country.  My  sole 
purpose  today  is  to  present  my  son's  case  to  you  as  an  example  of 
why  we  must  rethink  the  1986  Anti-Drug  Abuse  Act  in  general  and 
specifically  the  disparity  that  exists  between  powdered  and  crack 
cocaine  sentencing. 

In  passing  this  act,  we  have  forced  prosecutors  to  demonstrate 
their  toughness  on  drugs  and  drug  and  drug  offenders  by  the  num- 
ber of  convictions  they  get.  This  has  meant,  in  many  cases,  refer- 
ring cases  normally  heard  in  State  courts  to  Federal  courts,  chang- 
ing the  venue  of  location  for  conviction  and  using  minor  partici- 
pants that  undercover  capacity  relative  to  other  criminal  activities 
that  are  taking  place. 

I  must  admit  that  I  am  sometimes  frustrated  and  angered  by  a 
democratic  system  that  I  defended  and  promoted  as  a  soldier  in 
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Vietnam,  as  an  educator,  as  a  parent  and  as  a  black  male  in  Amer- 
ica. I  was  raised  to  believe  that  this  system  worked  for  everyone, 
regardless  of  race,  gender,  age,  or  religion.  Now  I  see  this  very  sys- 
tem dealing  inequitably  with  young  black  men,  my  son  being  one 
of  them. 

My  son,  Derrick  A.  Curry  was  arrested  on  December  5,  1990,  at 
the  age  of  19  and  charged  with  one  count  of  possession  with  intent 
to  distribute  crack  cocaine,  one  count  of  distribution  of  crack  co- 
caine and  a  conspiracy  count.  He  is  the  youngest  of  three  children 
in  my  family  and  my  only  son.  His  oldest  sister  is  an  accountant 
and  his  other  sister  is  a  recent  graduate  of  Carnegie-Mellon  in 
Pittsburgh. 

A  complete  background  check  was  done  by  the  FBI  and  no  evi- 
dence was  found  to  support  any  contention  that  he  was  a  major 
drug  dealer.  He  owned  no  automobile;  he  drove  an  old  Chevy  Cita- 
tion that  belonged  to  his  mother.  He  had  no  money  and  like  most 
college  students  routinely  borrowed  money  for  gas  from  his  mother 
and  me.  He  had  no  jewelry,  no  prior  arrest  records  nor  any  involve- 
ment with  the  law  prior  to  this  particular  incident.  He  had  not 
been  suspended  from  school  in  his  entire  school  career.  On  the 
other  hand,  despite  having  an  IQ  of  80,  he  was  in  his  second  year 
at  Prince  George's  Community  College,  working  toward,  of  all 
things,  a  degree  in  criminal  justice  over  a  5-year  period. 

The  FBI  had  conducted  an  investigation  involving  28  individuals 
for  over  5  years.  By  the  prosecutor's's  own  records,  my  son  was  de- 
termined to  be  a  minor  participant  who  was  only  involved  in  the 
final  6  months  of  the  investigation.  During  the  ensuing  months,  he 
was  offered  a  plea  agreement  which  called  for  him  to  plead  guilty 
to  the  conspiracy  count  and  agreed  to  work  undercover  in  the  Met- 
ropolitan D.C.  area  in  connection  with  other  criminal  investigations 
in  exchange  for  a  15-year  sentence.  My  son  turned  down  that  plea 
agreement  for  two  reasons.  First,  he  did  not  feel  that  he  was  guilty 
and  secondly,  did  not  wish  to  work  undercover. 

Federal  prosecutor  Jay  Apperson  in  his  commentary  "What  Pros- 
ecutors Know:  Mandatory  Minimums  Work,"  Washington  Post, 
February  27,  1994,  best  describes  the  subjective  practices  that  exist 
when  comparing  Angela  Lewis'  case  with  my  son  Derrick.  Lewis 
was  sentenced  to  10  years  for  her  involvement  in  drug  trafficking 
when  she  refused  to  cooperate  with  the  authorities.  After  deciding 
to  cooperate,  she  was  given  only  an  18-month  sentence. 

Derrick  was  offered  a  chance  to  cooperate  with  the  prosecutors, 
not  in  exchange  for  18  months,  but  in  exchange  for  15  years  and 
do  undercover.  Does  fairness,  justice  and  equality  of  the  law  de- 
pend solely  on  the  prosecutor  one  receives?  Does  cooperation  lead 
to  the  truth  or  does  it  merely  encourage  saying  anything  to  please 
the  prosecutors  to  receive  a  reduced  sentence? 

Because  of  the  large  number  of  individuals  involved  in  this  legal 
case.  Derrick  was  tried  individually.  He  also  was  the  only  one  of 
the  28  original  defendants  who  was  found  guilty  of  the  conspiracy. 
One  cannot  help  but  wonder  with  whom  did  he  conspire? 

Derrick  was  sentenced  on  October  1,  1993,  to  19  years  and  7 
months.  He  is  not  eligible  for  parole.  He  will  be  40  years  old  when 
he  is  released. 
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I  must  admit  to  you  that  I  too  sat  and  watched  former  President 
Bush  address  the  Nation  on  the  drug  problem.  Without  the  facts, 
I  too  believed  that  crack  was  the  worst  evil  to  confront  our  Na- 
tion— that  something  had  to  be  done.  Now  we  have  the  facts  and 
something  still  must  be  done.  With  the  facts,  how  can  the  penalty 
for  crack  De  100  times  greater  than  that  of  powder  cocaine,  espe- 
cially when  the  disparity  so  negatively  impacts  black  youth.  We 
need  only  to  visit  any  prison  to  see  for  yourself  the  next  generation 
of  young  black  males  locked  behind  bars. 

In  an  effort  to  convince  you  to  eliminate  the  disparity  between 
"powdered"  and  "crack"  cocaine,  I  wish  to  offer  the  following: 

Is  the  penalty  greater  for  killing  someone  with  a  handgun  or 
shotgun? 

Is  the  penalty  greater  for  killing  someone  with  a  gun  as  opposed 
to  a  knife? 

Is  the  penalty  for  bombing  a  building  dependent  upon  the  type 
of  explosive  used? 

Is  the  penalty  greater  for  vehicular  manslaughter  when  one  is  in- 
toxicated with  beer  rather  than  whiskey? 

How  would  you  react  to  a  law  when  vehicular  manslaughter  was 
punishable  100  times  greater  if  you  were  intoxicated  on  martinis? 

This  is  perhaps  the  heart  of  the  matter.  Martinis  is  to  powder 
cocaine  as  "rot  gut"  whiskey  is  to  crack.  It  is  a  matter  of  afford- 
ability,  of  economics,  of  rich  versus  poor.  We  will  rarely  punish  the 
true  kingpin,  given  the  existing  laws. 

My  son  will  spend  roughly  as  long  in  prison  as  he  has  been  alive. 
Such  a  sentence  for  a  first-time,  nonviolent  offender  is  astounding, 
not  because  it  is  unusual,  but  because  by  any  standards,  it  is  in- 
comprehensibly severe. 

It  is  nearly  three  times  the  prison  sentence  served  by  most  mur- 
derers in  this  country. 

It  is  four  times  the  prison  sentence  served  by  most  kidnappers. 
It  is  five  times  the  prison  sentence  served  by  most  rapists. 

It  is  10  times  the  prison  sentence  served  by  those  who  illegally 
possess  guns. 

As  previously  stated,  my  son  was  sentenced  to  19  years,  7 
months  as  a  first-time  nonviolent  minor  offender.  If  he  had  been 
convicted  of  the  same  charges  for  powder  cocaine  his  present  sen- 
tence would  have  been  5  to  6  years,  a  14-year  difference  in  sentenc- 
ing. That  is  a  lifetime  for  a  young  man. 

Mr.  Chairman,  I  am  as  conservative  and  as  Republican  as  most 
Republicans.  However,  I  cannot  support  this  g^ave  injustice.  My 
entire  career  has  been  devoted  to  law  and  order,  but  I  have  always 
insisted  that  had  the  punishment  fit  the  crime. 

I  thank  you  for  this  opportunity  to  speak  before  you  this  after- 
noon, and  I  remain  hopeful  that  crack  and  powder  cocaine  will  be 
sentenced  on  a  1-to-l  ratio  and  that  it  be  made  retroactive.  I  ask 
this  not  necessarily  for  my  son,  but  for  the  justice  and  equality  of 
all  young  people. 

Thank  you. 

Mr.  McCoLLUM.  Thank  you.  Dr.  Curry. 

We  have  bookends,  yours  being  poignant  and  personal,  and 
Judge  Strom's  being  from  the  bench's  perspective  of  obvious  cases, 
where  I  think  most  of  us,  hearing  the  facts  that  were  presented, 
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would  have  said  the  end  result  was  not  right;  and  knowing  that, 
but  also  knowing  there  is  some  merit  to  the  arguments  that  have 
been  made — I  think  to  some  extent  by  Mr,  Cuflen  today  and  Mr. 
Nelson  from  a  law  enforcement  and  prosecutor's  perspective. 

I  would  like  to  turn  first  to  Mr.  Cull  en  and  ask  you  if  you  could 
respond  to  Dr.  Curry's  situation?  I  am  sure  there  could  be  an  argu- 
ment made,  as  tragic  as  the  facts,  assuming  everything  Dr.  Curry 
said.  And  I  am  sure  there  are  other  cases  like  his  son's — maybe 
more  than  we  would  like  to  admit — where  you  could  argue  that  the 
price  that  is  being  paid  by  his  son  is  necessary  to  deterrence  or  to 
some  other  ultimate  cause,  but  I  would  suspect  that,  more  likely, 
you  would  think  that  there  is  something  maybe  in  the  system,  even 
if  you  want  to  protect  it  to  a  certain  extent,  that  needs  some  ad- 
justment. 

How  would  you  react — how  should  I  react  to  this  as  I  listen  to 
it,  from  a  prosecutor's  perspective? 

Mr.  CULLEN.  I  would  say  that  my  heart  goes  out  to  any  parent 
who  has  a  son  or  daughter  who  gets  in  trouble,  but  reducing  the 
sentence  for  young  Mr.  Curry  or  any  other  individual  in  the  future 
who  traffics  in  crack  cocaine  will  lead  to  more  victims  not  less  vic- 
tims. It  will  lead  to  a  greater  problem  for  all  Americans,  but  par- 
ticularly for  African-Americans  in  the  inner  city  than  it  will  do  to 
help  them. 

As  a  prosecutor,  I  never  heard  anyone  ask  me  to  be  lenient  and 
to  reduce  the  penalty  or  to  seek  reduction  in  the  penalty.  Most  of 
the  reasons  that  we  prosecuted  cases  in  Federal  court  of  what 
should  be  traditional  State  court  prosecutions  were  because  the 
leadership  of  the  city  of  Richmond,  which  was  inner-city,  African- 
American  leadership,  asked  us  to  do  it  in  the  Federal  court. 

Mr.  McCoLLUM.  But  don't  you  think  that  the  kind  of  situation 
described  by  Dr.  Curry,  the  prosecutorial  discretion  being  used 
here,  was  abuse  of  that  discretion,  seeking  that  high  a  penalty  for 
noncooperation,  vis-a-vis  other  experiences  that  I  have  heard  about 
and  I  am  sure  you  must  have  had? 

Mr.  CuLLEN.  I  don't  know  the  facts  of  Dr.  Curry's  case,  but  it 
sounded  to  me  like  the  offer  was  15  years,  and  his  son  is  serving 
19  years.  So,  to  me,  there  was  not  much  abuse  of  discretion  there. 
If  the  guideline  said  his  sentence  was  supposed  to  be  19  years,  7 
months,  and  he  is  serving  15  years,  that  seems  an  appropriate  offer 
made  to  him  to  cooperate. 

Mr.  McCoLLUM.  A  broader  question.  We  have  had  testimony 
today  earlier  from  the  Sentencing  Commission  and  from  Ms.  Har- 
ris, Assistant  Attorney  Greneral  for  the  Criminal  Division,  that  with 
respect  to  use  as  opposed  to  distribution,  that  there  was  no  dispute 
among  any  of  them  that  we  ought  to  go  to  a  1-to-l  ratio. 

Isolating  it  to  use,  do  any  of  this  panel's  membership  believe  that 
with  respect  to  use  or  simple  possession  we  should  keep  a  differen- 
tial between  crack  and  powder — just  use  or  possession,  rather  than 
distribution  or  sale? 

Mr.  CuLLEN.  I  think,  and  I  would  like  to  hear  from  the  physi- 
cians or  those  who  know  the  chemical,  but  it  is  a  worse  thing  for 
society  to  be  possessing  and  using  crack  cocaine  than  it  is  powder- 
based,  based  on  what  happens  and  the  repetition  and  the  theft  and 
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the  violence  to  continue  that  habit.  I  do  not  think,  however,  that 
100-to-l  is  the  right  ratio  for  mere  possession. 

But  I  dare  to  say  that  I  can  remember  no  instance,  as  a  Federal 
prosecutor,  where  we  prosecuted  someone  who  only  possessed  ei- 
ther a  small  amount  of  crack  or  a  small  amount  of  cocaine.  It  is 
not  being  prosecuted  federally.  I  submit  there  is  no  problem  in  the 
Federal  system  anywhere  of  people  being  prosecuted  federally  for 
just  possession. 

Mr.  McCoLLUM.  Then  there  would  be  no  problem  with  our  ad- 
justing it,  either? 

Mr.  CULLEN.  I  concede  that. 

Mr.  McCoLLUM.  Do  you,  Mr.  Nelson? 

Mr.  Nelson.  I  don't  see  any  recreational  use  of  crack  because  of 
its  highly  addictive  nature.  As  young  people  begin  to  experiment 
with  crack  cocaine,  the  next  thing,  they  are  using  it  frequently;  and 
then  they  end  up  selling  it  in  order  to  support  their  own  habit.  So 
it  is  a  vicious  cycle  that  undermines  society  across  the  board. 

Judge  Strom.  My  response  to  that  is  that  every  case  that  is  pros- 
ecuted in  the  Federal  courts  is  prosecuted  under  841,  possession 
with  intent  to  use  or  distribute,  and  they  rely  upon  amounts  of  co- 
caine even  though  there  is  no  proof  or  showing  of  actual  distribu- 
tion. 

The  testimony  is  presented  that  when  you  possess,  for  example, 
10  or  15  grams  of  crack  cocaine,  then  you  must  be  a  distributor  be- 
cause nobody  would  just  possess  that  amount  for  their  own  use. 
The  cases  are  not  prosecuted  as  use  or  possession.  If  it  were  just 
use  or  possession,  it  goes  to  State  court  and  most  of  those  people 
go  on  probation.  The  system  is  really  unfair  in  that  respect,  be- 
cause I  don't  believe  that  you  can  justify  treating  it  other  than  one- 
on-one  for  base-offense  level. 

Mr.  McCoLLUM.  Some  of  you  have  said  one-on-one  is  essential, 
and  I  got  that  picture,  but  we  have  had  variations  on  this,  too.  We 
have  had  a  number  of  people  say  that  something  less  than  100-to- 
1  would  be  the  appropriate  thing  to  go  to  on  distribution  as  well. 
I  wonder  where  each  of  you  is. 

Let  me  go  from  left  to  right.  Let's  distinguish  maybe  use  and  dis- 
tribution, but  distribution  seems  to  be  the  primary  focal  point. 
Judge,  you  would  insist  that  one-on-one  for  the  base  is  critical,  not 
some  other  in-between 

Judge  Strom.  That  may  be  too  strong  a  statement.  It  seems  to 
me  that  the  problems  that  we  have  with  crack  cocaine  are  treated 
with  the  adjustments,  but  the  substance  is  the  same.  We  don't  dis- 
tinguish in  other  drugs  in  any  way,  only  in  cocaine,  and  yet  we 
know  it  is  the  same  drug,  just  a  different  form. 

It  seems  to  me  that  common  sense  makes  it  1-to-l. 

Mr.  McCoLLUM.  Mr.  Cullen,  100-to-l? 

Mr.  Cullen.  I  don't  like  the  "1."  I  think  if  there  is  a  policy  flaw 
in  the  country  today  it  is  the  casual  user  who  thinks  that  there  is 
no  victim,  that  his  weekend  recreational  use  is  hurting  no  one,  that 
the  Congress  should  address,  making  sure  that  those  people  who, 
I  believe  statistics  will  show,  by  and  large,  are  the  huge  demand 
for  drugs.  The  huge  demand  doesn't  come  from  the  African-Amer- 
ican in  the  inner  city,  but  from  the  white  guy  with  the  briefcase. 
Those  people  are  the  ones  getting  away  with  murder,  and  I  would 
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like  to  see  an  increase  in  the  penalties  for  the  casual — so-called 
"casual"  cocaine  user. 

Mr.  McCoLLUM.  You  wouldn't  reduce  any  of  it,  though?  You 
would  leave  it  at  the  high  level  it  is  today  for  crack? 

Mr.  CuLLEN.  No,  I  think  there  can  be  a  compromise  on  the  100 
side,  but  only  if  you  do  not  take  away  from  law  enforcement  the 
ability  to  leverage  the  low  and  middle  level  members  of  the  gangs 
to  cooperate.  They  won't  cooperate,  like  Dr.  Curry's  son,  because 
there  is  nothing  in  it  for  them  to  do.  If  you  don't  take  that  incen- 
tive, you  are  not  going  to  take  out  the  gang. 

Mr.  McCoLLUM.  Dr.  McDonald,  we  have  you  doing  the  studies. 
Now  I  am  getting  you  into  the  opinion  business. 

Mr.  McDonald.  Speaking  only  as  John  Q.  Citizen,  having  no 
other  authority,  I  am  actually  persuaded  by  the  Sentencing  Com- 
mission's recommendations.  I  also  am  curious  as  to  why  the  law 
enforcement  folks  here  feel  that  their  hands  would  be  weaker  with 
the  current  sentences  for  powdered  cocaine,  which  are  actually  very 
high. 

Mr.  McCoLLUM.  I  will  come  back  and  let — ^you  ask  that  in  a 
minute  maybe,  but  I  want  to  move  quickly  down  the  line. 

Dr.  Kleber. 

Dr.  Kleber.  I  believe  that  there  should  be  marked  differences 
between  the  sale  of  crack  and  the  sale  of  powder,  but  I  don't  think 
that  should  apply  to  the  individual  caught  with  simple  possession. 
I  think  that  the  sentencing  there  should  be  basically  the  same  for 
powder  as  for  crack. 

Mr.  McCoLLUM.  But  on  the  sale  and  distribution  you  wouldn't 
think  it  has  to  be  100-to-l? 

Dr.  Kleber.  As  I  testified,  I  think  it  should  be  different.  I  would 
see  5-  or  10-to-l  as  more  reasonable. 

Mr.  Fagan.  I  am  persuaded  by  the  arguments  of  the  Sentencing 
Commission.  Among  other  reasons,  the  law  itself  which  distin- 
guishes between  crack  and  powder  is  a  law  that  is  very  difficult  to 
enforce.  A  distributor  is  likely  to  carry  large  amounts  of  cocaine 
powder  to  avoid  harsher  crack  penalties,  this  assumes  that  people 
understand  the  law  and  they  think  about  the  legal  threats  ration- 
ally. A  dealer  would  be  very  likely  to  just  carry  powder,  knowing 
it  would  carry  a  lesser  penalty.  There  is  really  no  comparative  ad- 
vantage to  the  current  structure  of  the  law  and  it  is  impossible  to 
distinguish  the  intent  of  the  person  with  respect  to  whether  they 
intend  to  sell  powder  or  rock  cocaine. 

Mr.  Nelson.  Mr.  Chairman,  I  have  not  spoken  or  heard  from 
anyone  in  narcotic  enforcement  that  would  support  any  changes  in 
the  existing  guidelines.  As  a  matter  of  fact,  Congressman  Schiff 
had  a  point,  well  taken  this  morning,  we  have  not  heard  much 
about,  but  if  we  make  any  changes  to  equalize  things,  we  should 
increase  the  penalties  for  powder  cocaine. 

Mr.  Curry.  I  am  persuaded  by  the  argument  from  the  Sentenc- 
ing Commission  also.  I  think  that  when  we  start  to  single  out  sim- 
ple possession  with  possession  with  intent  to  distribute,  we  need  to 
define  carefully  what  amounts  we  are  talking  about,  because  that 
can  be  a  catchall  kind  of  a  situation. 

My  son  did  not  cooperate,  but  I  want  it  to  be  a  part  of  the  record 
that  the  prosecutor  admitted  he  didn't  have  any  information  to  give 
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the  first  time.  He  knew  absolutely  nothing.  He  was  doing  a  dumb 
favor  as  dumb  teenagers  sometimes  do  for  a  friend,  and  he  got 
burned,  and  he  got  burned  well. 

Mr.  McCoLLUM.  Part  of  this  may  be  the  law,  part  sounds  like  a 
prosecutor  that  abused  his  discretion.  Dr.  Curry. 

Mr.  Scott. 

Mr.  Scott.  I  yield  to  Mr.  Conyers. 

Mr.  McCoLLUM.  He  is  the  full  ranking  minority  member  of  the 
full  committee,  so  we  show  a  little  deference,  especially  when  our 
senior  subcommittee  member  on  that  side  of  the  aisle  wants  to  do 
it. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman.  As  young  as  I  look,  I 
carry  the  burden  as  the  old  senior  man  on  the  Judiciary  Commit- 
tee. But  I  am  appreciative. 

Let  me  raise  this  question  as  constructively  as  I  can:  How  can 
we  develop  a  strategy — let's  take  the  law  enforcement  types  out  of 
this  for  awhile,  but  let's  think  about  the  testimony  from  the  De- 
partment of  Justice.  And  what  I  am  thinking,  Dr.  Fagan,  is  that 
if  the  Department  of  Justice  had  come  out  on  the  side  of  the  Sen- 
tencing Commission,  I  think  that  the  likelihood  of  us  working  to- 
ward this  objective,  which  has  been  hanging  out  here  for  the  long- 
est— I  mean,  our  files  are  getting  pretty  replete  with  the  Curry- 
type  cases  and  the  problems  that  this  discrepancy  has  engen- 
dered— congressionally  inspired  to  be  sure. 

Was  there  anything  that  the  young  lady  fi-om  the  Department  of 
Justice  said  in  her  testimony  that  would  give  an  idea  or  give  you 
some  reason  that  might  give  us  the  basis  lor  a  strategy  for  moving 
this — these  two  sentences  toward  some  closer  proximity? 

Mr.  Fagan.  That  is  a  difficult  question.  Much  of  the  basis  by  the 
representative  of  the  Justice  Department  for  maintaining  the  dis- 
parity between  crack  and  cocaine  sentences  and  trafficking  was  at- 
tributed to  the  greater  harm  that  accrues  from  trafficking  in  crack 
and  the  greater  harm  that  accrues  from  the  substance  itself  The 
data  that  supports  the  contention  of  the  greater  harm  is  in  dispute. 

My  colleague.  Dr.  Kleber,  and  I  disagree  on  this  for  reasons  that 
have  to  do  with  our  disciplines  and  our  approaches.  Much  of  the 
data  that  does  exist  is  an  accumulation  of  perceptions  and  informa- 
tion that  comes  from  individual  cases,  rather  than  from  a  broader 
look  at  trends  over  time.  Systematic  social  science  information,  has 
not  been  forthcoming. 

I  was  taken  this  morning  by  comments  from  Mr.  Schiff  about 
how  hard  it  is,  in  his  mind,  to  study  illegal  behavior,  and  that  be- 
cause it  is  so  hard  to  study  it,  we  can't  trust  the  data  anyway. 
Well,  I  don't  think  that  drug  use  and  trafficking  are  all  that  hard 
to  study.  I  have  been  able  to  do  it  with  some  regularity  for  almost 
20  years,  and  mainly  through  face-to-face  interviews. 

Quite  honestly,  and  I  am  being  pessimistic,  I  did  not  hear  any 
basis  for  reconciliation  between  the  problems  that  exist  within  the 
implementation  of  the  law,  the  structure  of  the  law  itself,  and  the 
positions  articulated  by  the  Justice  Department. 

Mr.  Conyers.  Well,  we  are  all  adults  here,  so  we  understand 
that  the  political  mood  of  an  angry  Congress  or  angry  lawmakers, 
which  has  been  going  on  for  some  time — it  didn't  just  start  with 
this — the  recent  decades  of  adding  on  punishments  and  maximums 
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and  death  penalties  and  more  prisons  is  a  whole  political  style  of 
approaching  criminal  justice  in  America.  And  there  are  those  that 
are  attached  to  that  point  of  view  and,  regardless  of  the  results, 
don't  seem  to  plan  to  change  it  too  much. 

Mr.  Fagan.  I  would  think  one  thing  that  might  be  stated  would 
be  to  say  that  the  laws  are  not  working,  and  that  is  a  message  that 
needs  to  get  out.  Despite  the  efforts  of  law  enforcement,  which  are 
noble  and  heroic,  it  is  not  working. 

As  the  National  Research  Council  reported  in  the  Violence  Panel 
Report  in  1993,  we  tripled  between  1980  and  1990  the  length  of 
time  that  violent  offenders  are  sentenced  to  prison.  Did  the  rates 
of  violence  go  down  during  that  period  of  time?  No.  Did  they  re- 
main stable?  No.  They,  in  fact,  increased. 

It  is  one  thing  if  they  didn't  go  up;  it  is  quite  another  to  say,  my 
goodness,  they  increased.  That,  in  itself,  should  be  quite  alarming, 
and  should  also  signal  the  failure  of  the  policy.  I  don't  believe  that 
there  are  any  data  to  suggest  that  incarcerating  an  offender,  cer- 
tainly not  in  our  data,  and  certainly  not  in  other  data  sets — incar- 
cerating offenders  either  has  a  specific  deterrent  effect  on  that  indi- 
vidual or  a  general  deterrent  effect  on  the  individual  who  lives  next 
door  to  him  or  her.  That  is  the  message  that  I  think  has  to  begin 
the  conversation,  leading  to  a  changed  conversation.  I  am  not  sure 
I  would  continue  the  same  conversation — ^for  every  story  about  lack 
of  harm,  there  is  another  story  about  how  harmful  it  really  is. 

The  issue,  I  think,  is  a  dollars-and-cents  issue.  We  are  over- 
crowding our  prisons.  We  are  alienating  large  segments  of  the  pop- 
ulation. Current  law  and  policy  are  not  working.  We  are  imple- 
menting laws  that  are  very  difficult  to  enforce.  There  have  to  be 
some  other  ways,  and  I  think  that  is  the  nature  of  the  conversation 
that  needs  to  occur. 

Mr.  CONYERS.  If  the  chairman 

Mr.  McCoLLUM.  I  will  permit — I  was  lenient  with  myself;  I  will 
be  lenient  with  you. 

Mr.  CoNYERS.  I  wanted  to  see  if  Dr.  Curry  had  any  reflections 
on  the  conversation  I  had  with  Dr.  Fagan. 

Mr.  Curry.  No.  We  must  understand  that  people  do  make  dumb 
mistakes  and  when  they  do,  yes,  punish  them.  But  don't  take  their 
life  away.  That  is  what  I  don't  understand. 

My  son  should — is  being  punished,  but  not  for  19  years,  7 
months,  because  of  one  dumb  thing  that  he  did  as  a  19-year-old. 
Give  him  a  chance  to  demonstrate  that  he  has  learned  from  his 
mistake  and  that  he  can  go  on.  I  know  pretty  much  what  I  sent 
to  prison;  I  don't  know  what  I  might  get  back  in  19  years,  7 
months. 

Mr.  Conyers.  Are  there  any  groups  that  work  together — do  you 
have  other  parents  or  know  of  others  that  have  been  put  into  simi- 
lar circumstances  by  this  disparity  in  sentencing? 

Mr.  Curry.  There  are  others,  yes. 

Mr.  Conyers.  Mr.  Chairman,  Rev.  Jesse  Jackson  has  been  in- 
veighing with  me  on  this  subject  for  many  years,  and  I  would  like, 
if  it  is  possible,  that  at  one  of  our  hearings  that  we  would  include 
him  in  for  his  comments  and  discussion. 

Mr.  McCoLLUM.  If  we  have  the  opportunity  to  have  a  setting 
where  that  is  appropriate,  or  can  arrange  it  so  it  works,  I  would 
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be  happy  to.  You  weren't  here  earlier,  but  we  are  going  to  have — 
of  course,  we  have  Waco  hearings  coming  up  but  we  have  to  act  on 
the  Sentencing  Commission  Guidelines  rather  expeditiously  be- 
cause of  when  they  go  into  effect.  If  you  would  suggest  to  him  that 
he  could  at  least  submit  written  testimony,  we  would  love  to  take 
it.  We  may  be  able  to  get  him  in  in  person.  I  don't  have  a  current 
hearing 

Mr.  CoNYERS.  That  is  a  good  start  in  the  discussion.  But,  you 
know,  Jesse  Jackson  on  paper  and  Jesse  Jackson  in  person  are 
completely  different. 

Mr.  McCoLLUM.  If  we  had  had  the  suggestion  from  you  a  couple 
of  days  ago,  we  would  have  had  him  here  today.  There  is  no  obiec- 
tion  to  his  coming.  I  am  not  certain  that  I  can  commit  to  a  schedule 
of  that,  but  I  am  not  foreclosing  it  either. 

Mr.  CoNYERS.  You  certainly  haven't,  and  I  appreciate  that. 
Thank  you.  You  remembered  that  you  are  talking  to  the  senior 
member  on  the  Judiciary  Committee. 

I  am  delighted  to  have  had  this  conversation  with  you.  Thank 
you  very  much. 

Mr.  McCoLLUM.  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  ask  unanimous  consent 
that  the  statement  of  Mr.  William  B.  Moffitt  of  the  National  Asso- 
ciation of  Criminal  Defense  Lawyers  be  admitted  into  the  record. 

Mr.  McCoLLUM.  So  done,  without  objection. 

Mr.  Scott.  Thank  you. 

[The  prepared  statement  of  Mr.  Moffitt  follows:] 

Prepared  Statement  of  William  B.  Moffitt,  Treasurer,  National  Assocl\tion 
OF  Criminal  Defense  Lawyers 

By  way  of  introduction,  I  am  a  practicing  attorney  of  twenty  years.  My  practice 
is  dedicated  to  representing  citizens  accused  of  crime  in  our  society.  I  am  currently 
the  Treasurer  of  the  National  Association  of  Criminal  Defense  Lawyers  (NACDL). 
As  such,  I  have  been  asked  on  behalf  of  the  NACDL  to  provide  written  comments 
to  the  Subcommittee  concerning  the  sentencing  disoarity  between  a  cocaine  sub- 
stance which  has  come  to  be  called  crack,  and  all  other  forms  of  the  substance  co- 
caine. Finally,  as  this  is  written  testimony  and  I  will  not  be  appearing  before  you, 
I  think  it  is  important  for  you  to  know  that  I  am  an  African  American. 

Professed  Congressional  Goal:  A  Race  Neutral  Sentencing  Regime 

As  you  know,  since  the  advent  of  the  sentencing  guidelines,  the  length  of  an  indi- 
vidual sentence  is  tied  directly  to  the  weight  of  the  controlled  substance  involved 
in  the  crime:  the  lower  the  weight  the  shorter  the  sentence;  the  higher  the  weight 
the  longer  the  sentence.  The  stated  goal  of  Congress  in  establishing  the  United 
States  Sentencing  Commission  and  providing  for  the  promulgation  of  sentencing 
guidelines  was  to  avoid  "unwarranted  sentencing  disparities  among  defendants  simi- 
larly situated."  28  U.S.C.  991(bXl)(B)  (emphasis  added).  Accordingly,  the  Commis- 
sion was  charged  bv  Congress  to  "assure  tnat  the  guidelines  and  policy  statements 
are  entirely  neutral  as  to  race,  sex,  national  origin,  creed  and  socioeconomic  status 
of  offenders."  28  U.S.C.  994(d).  The  sentencing  guidelines  declare  that  race  and  so- 
cioeconomic status  are  irrelevant  in  the  determination  of  a  federal  sentence. 
U.S.S.G.  6  5H.10.  The  existence  of  a  100:1  ratio  between  the  weight  of  crack  cocaine 
and  all  other  forms  of  cocaine  renders  the  promise  of  Congress  and  the  Sentencing 
Commission,  to  establish  and  maintain  a  race  neutral  sentencing  regime,  but  a  cruel 
hoax.i 


iJt  is  important  to  note  that  the  current  cocaine  sentencing  regime  of  the  100:1  ratio  extends 
not  only  to  crack  versus  powdered  cocaine,  but  to  crack  versus  any  other  form  of  the  drugco- 
caine — even  other  smokable  forms  (e.g.,  freebase).  Amendment  1.5  to  U.S.S.G.  §2Dl.l(cXDrug 
Quantity  Table)  states:  "'Cocaine  Base,'  for  the  purposes  of  this  guideline  means  'crack.'" 
"'Crack'"  is  the  street  name  for  a  form  of  cocaine  base  usually  prepared  by  processing  cocaine 
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II.  "Harm"  as  Hoax 

Among  the  "reasons"  cited  by  the  proponents  of  the  current  sentencing  disparity 
between  crack  and  all  other  forms  of  cocaine  is  the  "harm"  attendant  to  smoking 
cocaine.  But  the  specialist  United  States  Sentencing  Commission,  in  its  comprehen- 
sive 242  page  report  to  Congress,  demonstrates  that  all  "assumptions"  about  crack's 
increased  harm  eire  flawed  and  empty.  See  generally  Attachment  A,  NACDL's  Writ- 
ten Comments  Regarding  the  Commission's  February  1995  Report  'm  Congress  on 
the  Current  100-1  Federal  Sentencing  Disparity  Between  "Crack"  and  Powder  Co- 
caine Oflenses  (hereinafter.  Attachment  A,  NACDL  Comments  to  Jommission).  For 
example,  as  the  Commission's  Report  points  out,  based  on  the  Co  miission's  impar- 
tial and  thorough  investigation  with  the  best  available  research,  it  seems  much 
more  likely  that  cocaine  aouse  (crack  and  other)  is  a  reflection  of  sociological  and 
psychological  illness,  not  that  such  abuse  causes  such  illness.  It  appears  that  the 
disparity  and  its  attendant  higher  sentences  are,  for  some  "reason"  other  than  harm, 
directed  at  the  process  by  which  the  substance  is  created  rather  than  the  substance 
itself.  So,  if  some  enterprising  chemist  found  another  way  to  produce  "cocaine  base" 
and  called  it  perhaps  "stone,  as  opposed  to  "crack,"  "stone"  would  be  exempt  from 
the  penalty  for  crack  and  treated  as  cocaine  hydrochloride.  I  use  this  example  only 
to  illustrate  the  irrational  nature  of  the  current  sentencing  regime:  for  the  first  time 
in  the  history  of  this  country,  a  substance  has  been  singled  out  for  different  sentenc- 
ing treatment  than  its  chemical  equivalents  by  its  "street"  name!^  The  result  is  an 
irrational  sentencing  regime  that  appears  to  have  no  other  basis  than  the  fact  that 
it  targets  and  impacts  the  minority  community. 

Congress  established  the  United  States  Sentencing  Commission  to  develop  sen- 
tencing policies  and  practices  that  address  congressional  concerns,  to  evaluate  policy 
eflectiveness,  to  refine  the  sentencing  guidelines,  and  to  recommend  needed  legisla- 
tion. The  specialist  Commission  has  accordingly  made  recommendations  to  correct 
the  crack-versus-other-forms-of  cocaine  sentencing  inequity  and  inefficiency.  The 
Commission  has  recommended  that  it  be  allowed  to  treat  all  forms  of  cocaine  on  a 
1-1  base  sentencing  ratio — with  significant  sentencing  enhancements  for  relevant, 
case-specific  harms  like  weapons  use,  violence,  use  of  juveniles  and  criminal  history. 
Such  reform  would  move  the  nation's  sentencing  system  out  of  the  shadows  of  clum- 
sy, racist  myth,  and  into  the  light  of  reality.  'Tne  Commission  predicts  that  its  en- 
hancement recommendations  will  still  result  in  case-specific  sentences  for  crack  at 
some  270%  of  the  sentences  for  other  cocaine  offenses.  Why  is  this  "inadequate"? 

III.  "Reason,"  Rhetoric,  Race  Matters 
A.  market  based  argument 

By  the  mid  1980's  anyone  who  had  any  knowledge  in  the  field  knew  that  crack 
was  a  phenomenon,  while  not  confined  to  minority  communities,  existing  primarily 
in  these  communities;  that  crack  was  sold  primarily  in  these  communities.  Thus,  it 
should  have  been  clear  to  all  but  the  most  blind  of  observers  that  the  brunt  of  the 
more  severe  penalties  for  crack  would  be  borne  by  these  communities.  But  certainly, 
the  lessons  of  the  last  several  years  have  proven  this  to  be  true. 

Again,  we  are  told  by  the  champions  of  sentencing  disparity  that  the  sons  and 
dau^ters  of  the  minority  communities  should  bear  the  brunt  of  these  penalties; 
that  the  disparity  is  race  neutral  and  driven  by  other  factors.  Irrespective  of  the 
thorough  analysis  to  the  contrary  by  the  specialist  Sentencing  Commission,  the  Jus- 
tice Department  has  attempted  to  "support"  the  disparity  oy  citing  among  other 
things,  the  "street  based  marketing"  patterns  of  crack  and  the  development  of  the 
"crack  house."  I  am  torn  by  the  question  of  whether  these  comments  result  from 
what  we  lawyers  call  "willful  blindness,"  ignorance,  or  an  irresponsible,  slavish  com- 
mitment to  an  obviously  bankrupt  (and  bankrupting)  policy  driven  by  base  political 
expedience. 

Street  based  marketing"  of  controlled  substances  is  not  new  to  the  minority  com- 
munity (but  neither  are  law  enforcement  "numbers" -enhancing,  "street  based"  arrest 
and  prosecution  strategies).  In  the  1960's  and  1970's,  in  most  of  our  inner  cities, 


hydrochloride  and  sodium  bicarbonate  and  usually  appearing  in  lumpy  rock-like  form.  (Empha- 
sis added.) 

And  an  amendment  in  the  Federal  Register  of  May  6,  1993  (Vol.  58  No.  86  Part  V)  narrows 
the  definition  of  cocaine  base — "so  that  forms  of  cocaine  base  other  than  crack,  e.g.  coca  paste, 
an  intermediate  step  in  the  processing  of  coca  leaves  into  cocaine  hydrochloride  (powder  cocaine) 
that  scientiflcally  is  a  base  form  of  cocaine  but  is  not  crack,  will  be  treated  as  cocaine  hydro- 
chloride." 

2  See  id. 
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there  were  "street  based  markets"  for  the  distribution  of  heroin.  In  short,  "street 
based  marketing"  of  controlled  substances  did  not  begin  in  minority  conrununities 
with  crack,  and  it  is  not  likely  to  end  with  crack. 

Little  more  interesting  and  certainly  no  more  persuasive  is  the  notion  that  the 
"crack  house"  is  a  new  phenomenon.  Places  where  people  gathered  to  buy  and  sell 
heroin  in  the  1960's  and  1970's,  for  example,  were  called  shooting  galleries."  The 
only  difference  between  a  crack  house  and  a  shooting  gallery  is  the  drug  that  is 
being  used  and  the  current  visibility  of  the  crack  house.^ 

B.  PROSECUTORIAL  LEVERAGING  ARGUMENT 

The  Commission  recognized  that  among  other  problems,  the  100-1  quantity  ratio 
produces  unintended  results  by  punishing  low-level  (retail)  crack  cocaine  dealers  far 
more  severely  than  their  high-level  (wholesale)  suppliers  of  powder  cocaine  (from 
which  crack  is  converted).  Nonetheless,  we  now  hear  that  a  further  "justification" 
for  the  crack-versus-other-forms-of-cocaine  disparity  is  that  prosecutors  "need  the 
power"  of  the  additional  crack  penalties  to  get  crack  offenders  to  turn  on  their  con- 
federates. We  need  a  100:1  sentencing  disparity  because  a  gram  dealer  of  crack  is 
less  likely  to  turn  on  his  confederates  than  a  multi-kilo  dealer  of  other  forms  of  co- 
caine? Common  sense  if  not  my  experience  seriously  doubts  this  to  be  the  case,  and 
I  certainly  would  like  to  see  the  statistical  support  for  this  conclusory  statement. 
Of  all  the  pro-disparity  "arguments,"  this  one  is  perhaps  the  most  ridiculous  and 
perhaps  the  easiest  to  dismiss  as  condescending  at  best  and  racist  at  worst.  In 
truth,  this  "reasoning"  is  quite  simple:  African-Americans  have  a  higher  threshold 
of  pain  with  respect  to  jail;  therefore  they  need  higher  penalties.  This  view  conjures 
up  an  ancient  mythology  which  has  its  antecedents  in  the  vile  horror  of  slavery. 

C.  THE  "SPECIAL  VULNERABILITY"  ARGUMENT 

Let  me  also  discuss  what  the  Justice  Department  has  called  the  special  "vulner- 
ability of  the  communities  in  which  crack  is  prevalent.  An  interesting  euphemism — 
vulnerable  communities.  I  guess  this  is  supposed  to  be  the  rhetorical  (if  not  Orwell- 
ian)  means  by  which  we  do  not  have  to  discuss  the  more  difficult  matters  of  race. 

These  "vulnerable  communities"  are  minority  communities.  But  "crack"  is  a  symp- 
tom of  these  communities'  vulnerability  and  certainly  not  the  cause.  These  commu- 
nities are  vulnerable  for  all  the  well  known  reasons:  the  poverty;  the  lack  of  ade- 
quate education;  and  because  the  economy  of  this  nation  has  failed  to  create  a  reli- 
able mechanism  to  provide  employment  for  the  youth  of  these  communities.  These 
youth  see  the  American  good  life  broadcast  to  them  via  television,  hour  after  hour, 
day  after  day.  They  have  no  real  means  to  acquire  that  life.  Is  there  any  wonder 
they  turn  to  the  drug  trade  as  the  employer  (and  "good  life"  hope)  of  last  resort? 

There  has  always  been  an  underground  economy  in  minority  communities.  And 
the  underground  economy  will  always  exist  until  the  earnings  gap  between  African- 
Americans  and  Caucasians  is  closed.  This  underground  economy  has  had  many  com- 
plexions over  time:  the  speakeasy;  after-hour  clubs  during  prohibition,  the  numbers 
at  other  times;  and  now  in  this  era,  "crack." 

rv.  What  Price  Rhetoric? 

A.  present  and  future  shock,  specifically 

By  warehousing  the  sons  and  daughters  of  these  minority  communities  for  ever 
increasing  periods  of  time,  we  do  not  solve  the  problem.  We  simply  postpone  dealing 
with  the  more  grave  problem.  When  we  put  an  eighteen  year  old  minority  youth  in 
the  federal  penitentiary  for  ten  years  for  possessing  fifty  grams  of  crack,  we  assure 
our  society  of  having  to  deal  with  a  twenty-eight  year  old  far  less  able  to  be  produc- 
tive in  a  society  that  has  progressed  in  the  ten  years,  while  he  was  warehoused  in 
the  penitentiary.  Welcome  to  our  next  nightmare.  What  do  we  then  do  with  the 
twenty-eight  year  old  less  equipped  to  lead  a  productive  life  in  this  society  than  he 


^DifTerences  between  crack  cocaine  and  the  most  harmful  drug,  alcohol,  are  even  more  dif- 
ficult to  discern  (other  than  the  fact  that  alcohol  is  now  no  longer  subject  to  prohibition).  For 
example,  well  beyond  crack  houses,  bars  and  advertising  for  alcohol  are  everywhere.  And  as  the 
Commission's  study  discloses,  fetal  alcohol  syndrome,  a  known  cause  of  central  nervous  system 
abnormalities,  is  a  more  serious  drug-related  problem  among  newborns  in  this  country  than 
fetal  cocaine  syndrome  (whether  caustxl  by  crack  or  another  formulation  of  cocaine — there  is  no 
way  t«  distinguish  the  particular  variety  of  the  type  cocaine  used  by  the  effects  on  an  infant). 
See  the  Commission's  February  Report  to  Congress,  at  52.  (Also,  a  much  mort  significant  per- 
centage of  newborns  are  reported  to  sufTer  from  fetal  tobacco  or  nwrijuana  exposure  than  from 
fetal  cocaine  syndrome.  See  id.) 
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was  at  the  age  of  eighteen?  How  many  prison  building  campaigns  can  America  af- 
ford or  endure?  And  now  many  thousands  of  minorities  can  we  afford  to  incarcerate 
before  we  admit  that  this  disparity  is  directed  at  the  heart  and  soul  of  our  commu- 
nities: our  youth. 

B.  PAST  SHOCK,  SPECIFICALLY— REVISITED  AND  LINGERING 

I  have  said  very  little  about  the  history  of  cocaine  regulation  in  America,  but  I 
do  feel  a  necessity  to  address  this  history.  It  seems  that  even  our  early  attempts 
at  the  regulation  of  cocaine  around  the  turn  of  the  last  century  were  guided  by  a 
mythology  that  was  clearly  racist.  Have  our  nation's  institutional  leaders  learned 
nothing  since  then,  other  than  how  to  be  more  slick  in  terms  of  mythological  pack- 
aging? 

InThe  American  Disease — Origins  of  Narcotic  Control  7  (1987)  (expanded  edition), 
David  F.  Musto,  M.D.,  points  out: 

If  cocaine  was  a  spur  to  violence  against  whites  in  the  South,  as  was  gen- 
erally believed  by  whites,  then  reaction  against  its  users  made  sense.  The 
fear  of  the  cocainized  black  coincided  with  the  peak  of  lynchings,  legal  seg- 
regation, and  voting  laws  all  designed  to  remove  political  and  social  power 
from  him.  Fear  of  cocaine  might  have  contributed  to  the  dread  that  the 
black  would  rise  above  "his  place,"  as  well  as  reflecting  the  extent  to  which 
cocaine  may  have  released  defiance  and  retribution.  So  far,  evidence  does 
not  suggest  that  cocaine  caused  a  crime  wave  but  rather  that  anticipation 
of  black  rebellion  inspired  white  alarm.  Anecdotes  oflen  told  of  superhuman 
strength,  cunning,  and  efficiency  resulting  from  cocaine.  One  of  the  most 
terrifying  beliefs  about  cocaine  was  that  it  actually  improved  pistol  marks- 
manship. Another  myth,  that  cocaine  made  blacks  almost  unaffected  by 
mere  .32  caliber  bullets,  is  said  to  have  caused  southern  police  departments 
to  switch  to  .38  caliber  revolvers.  These  fantasies  characterized  white  fear, 
not  the  reality  of  cocaine's  effects,  and  gave  one  more  reason  for  the  repres- 
sion of  blacks.  (Emphasis  added.) 

Much  of  the  debate  which  lead  to  the  promulgation  of  the  current  intra-drug  dis- 
parity, while  somewhat  more  subtle  in  language,  was  driven  by  similar  fears. 

Certainly  by  1987,  the  enhanced  penalty  for  the  possession  or  sale  of  crack  was 
likely  to  decimate  inner  city  youth.  The  Congressional  Debate  on  June  28,  1990,  re- 
garing  the  (then-time)  Omnibus  Crime  Bill,  136  Cong.  Rec.  at  S  8997-9026,  dem- 
onstrates that  Congress  was  aware  of  the  disproportionate  impact  of  the  draconian 
sentences  for  cocaine  base  upon  African-Americans.  During  that  debate,  the  Senate 
considered  the  propriety  of  the  mandatory  minimum  sentencing  scheme  in  light  of 
the  overwhelming  evidence  of  its  disparate  impact  upon  African-Americans.  The  de- 
bate included  numerous  references  to  African-Americans  receiving  disproportion- 
ately high  sentences  for  possession  and  sale  of  cocaine  base.  Specifically,  it  was  ac- 
knowledged that  "most  long  term  drug  users  are  black  or  Hispanic,  and  were  bom 
poor."  Id.  at  S  9014.  The  record  reveals  that  "mainly  because  of  the  new  drug  sen- 
tencing laws,  .  .  .  the  proportion  of  black  [and]  Hispanic  .  .  .  offenders  is  stead- 
ily increasing,"  and  that  "most  drug  offenders  who  get  caught  are  Black  or  His- 
panic." Periiaps  most  alarming  was  this  vision: 

Given  the  pervasiveness  of  drug  culture  in  many  inner  city  areas,  the 
Gramm-Gingrich  approach  could  begin  to  approximate  simply  rounding  up 
young  urban  blacks  and  putting  them  into  involuntary  servitude  on  chain 
gangs.  [136  Cong.  Rec.  S  9018  (Emphasis  added).] 

Modem-day  law  makers*  reaction  to  crack  was  predicted  by  Dr.  Musto,  supra,  at 
277: 

Reflecting  on  the  earlier  wave  of  drug  intolerance,  one  cannot  help  but 
be  concerned  that  the  fear  of  drugs  will  again  translate  into  a  simple  fear 
of  the  drug  user  and  will  be  accompanied  by  draconian  sentences  and  spe- 
cious links  between  certain  drugs  and  distrusted  groups  within  society,  as 
was  the  case  with  cocaine  and  Southern  blacks  in  the  first  decade  of  this 
century. 

And  as  the  Conunission's  comprehensive.  Spring  1995  Report  and  Recommenda- 
tions make  plain:  it  cannot  reasonably  be  said  that  it  is  a  function  of  mere  serendip- 
ity that  the  Drunt  of  an  irrational  cocaine  sentencing  disparity  has  fallen  most  heav- 
ily upon  African-Americans  and  other  non-white  members  of  our  community.  See 
generally  Attachment  A,  NACDL  Comments  to  Commission.  It  is  important  to  recog- 
nize in  this  respect  that  just  two  years  ago  we  were  confronted  with  a  similar  public 


118 

outcry  and  criticism  surrounding  sentences  for  L.S.D.  The  Commission  amended  the 
sentencing  guidelines  to  avoid  the  undue  influence  of  varied  carried  weight  on  the 
applicable  offense  level.  See  Amendments  to  the  Sentencing  Guidelines,  United 
States  Sentencing  Commission,  May  4,  1993,  p.  43.  L.S.D.  is  a  drug  distributed  pri- 
marily by  Caucasians.  (94.3%  of  all  L.S.D.  dealers  were  Caucasian.  U.S.  Sentencing 
1992  Data  File  MonFY92.)  There  was  no  concerted  effort  by  the  Administration  or 
institutional  others  then  to  block  the  Commission's  reasonable  and  fair  amend- 
ments. 

V.  Steaung  Tomorrow:  A  Safer  Society  If  Not  a  Fair  One?  (Just  Another 

Myth) 

If  for  no  more  honorable  reason  than  our  own  societal  self  preservation,  we  need 
to  heed  where  the  current  state  of  affairs  is  taking  us:  A  raging  epidemic  of  poor, 
dumb  children  in  the  richest,  most  educated  nation  on  eartn  can  be  ignored  (for 
now)  because  these  children  have  no  power,  no  constituency.  They  cannot  vote.  They 
have  no  money.  They  own  no  prof)erty.  There  is  no  well  financed,  influential  Wash- 
ington based  lobby  group  insuring  that  their  birthright  is  protected. 

But  there  are  more  of  them  every  day.  And  they  are  having  babies  who 
will  be  poorer,  and  dumber  then  they  are.  They  will  be  poorer  and  dumber 
and  have  no  allegiance  to  this  or  any  nation,  no  concept  of  right  or  wrong, 
no  adherence  to  cherished  traditions  and  no  compassion  or  regard  for  the 
elders  who  abandoned  them.  Soon  14  million  poor  children  will  become  14 
million  unskilled  uneducated,  angry  dangerous  adults.  There  will  not  he 
enough  jails,  enough  bullets,  enough  quick  fix  federal  programs.  There  will 
be  them  and  an  older  feebler,  increasingly  dep)endent  us.  They  will  blot  out 
the  sky,  foul  the  air.  make  the  water  unfit  to  drink.  They  will  steal  tomor- 
row. Tney  are  time  bombs.  [Don  Williamson,  Philadelphia  Daily  News,  No- 
vember 4,  1985  (emphasis  added).] 

"They  will  steal  tomorrow."  And  society  will  have  aided  and  abetted  the  theft. 
VI.  Conclusion 

There  is  precedent  to  remedy  the  gross  unfairness,  inefficiency,  and  societal  risk 
imposed  by  the  current  cocaine  sentencing  regime  (see  e.g.,  discussion  of  LSD 
amendments,  supra).  The  unfairness  and  the  attendant  harm  here  is  manifest.  And 
this  harm  is  more  than  an  individual  sentence  in  an  individual  case.  Young  African- 
Americans  and  Latinos,  as  races  and  as  a  generation,  are  being  "asked"  to  bear  the 
brunt  in  a  never  ending  "war."  We  should  be  aware  that  when  the  metaphor  of  war 
is  used,  casualties  are  sure  to  be  at  hand.  In  this  war,  we  continue  to  inflict  casual- 
ties upon  ourselves.  We  are  taking  those  who  have  little  or  no  stake  in  this  society 
and  giving  them  less.  We  diminish  our  own  stake  in  the  process. 

A  Tew  words,  if  you  will,  from  the  front  line:  in  the  last  several  years,  I  have  on 
far  too  many  occasions  stood  before  many  United  States  District  Court  Judges,  ac- 
companied by  African-American  males  between  the  ages  of  seventeen  and  twenty- 
seven  who  were  to  be  sentenced  for  varying  degrees  of  involvement  with  a  substance 
which  has  come  to  be  called  "crack"  and  which  has  become  all  too  institutionally 
synonymous  with  "black."  Before  each  of  these  sentencings,  I  knew  several  things: 
Most  often  my  client  was  immature,  unemployed,  and  had  little  understanding  of 
the  full  impact  of  what  was  about  to  happen  to  him.  And  I  knew  that  because  the 
client  had  been  involved  with  "crack,"  he  was  about  to  be  singled  out  for  the  most 
severe  punishment.  Often  times  because  of  the  nature  of  the  sentencing  guidelines 
formulation  of  "relevant  conduct,"  the  client  was  to  be  sentenced  not  just  for  his 
acts,  but  for  acts  of  alleged  confederates. 

I  have  had  to  the  look  parents  of  these  young  men  in  the  eyes  and  explain  to  them 
that  fifty  grams  of  cracK  translates  into  a  mandatory  minimum  sentence  of  ten 
years  for  their  child,  and  that  as  little  as  five  grams  of  crack  translates  into  a  man- 
datory minimum  of  five  years.  I  have  also  looked  into  the  eyes  of  those  parents 
when  I  explained  to  them  that  this  rich,  mostly  white  society  has  decided  that  with 
respect  to  rich  white  people's  powdered  cocaine,  one  would  have  to  be  involved  with 
one  hundred  times  those  amounts  to  get  approximate  sentences. 

When  the  inevitable  questions  have  come,  I  confess  that  I  have  refused  to  become 
an  apologist  for  a  policy  that  I  believe  was  a  product  of  hysteria,  at  best  ill-conceived 
and  unwise  and  at  worst  a  vestige  of  a  grossly  unfair  inequality  in  America  that 
most  of  us  would  like  to  forget,  and  at  least  not  reconjure.  Here  is  our  collective 
chance:  After  an  extensive,  congressionally-mandated  and  taxpayer-funded  study, 
drawing  upon  the  best  research  in  the  area,  the  objective,  specialist  United  States 
Sentencing  Commission  recommends  removal  of  the  stark  racial  disparities  in  sen- 
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tencing  for  crack  and  other  forms  of  the  same  drug,  cocaine.  This  recommendation 
implements  the  Commission's  findings,  in  its  comprehensive,  242  page  (congression- 
ally-mandated  and  taxpayer-funded)  Rejport  of  February,  1995— that  the  current 
sentencing  scheme  is  unfounded  and  unfair.  Still,  the  Commission  predicts  its  fair 
and  reasonable  reconmiendations  will  likely  result  in  case-specific  sentences  for 
crack  at  some  270%  of  the  sentences  for  other  cocaine  offenses  (as  a  result  of  case 
specific  harm  enhancements  for  such  relevant  factors  as  weapons  use,  violence,  use 
of  juveniles  and  criminal  history).  Really,  what  is  there  to  fear? 

The  public  has  become  aware  that  warehousing  non-violent  drug  offenders  in  pris- 
on space  more  effectively  (and  economically)  used  for  violent  offenders  is  a  bankrupt 
and  Bankrupting  policy.  See  e.g.,  Attachment  B,  Coyle  Study  for  NACDL. 

So,  on  behalf  of  the  National  Association  of  Criminal  Defense  Lawyers,  the  citi- 
zens and  basic  constitutional  principles  our  members  represent:  I  urge  the  Sub- 
committee to  heed  the  Sentencing  Commission's  recommendations,  and  resist  any 
temptation  to  pull  the  proverbial  rug  out  from  under  this  specialist  bodv  because 
the  conclusions  reached  by  it  in  the  course  of  its  lengthy,  thoughtful  study  are  not 
to  the  sound  bite  liking  of  the  irresponsible  and  rhetorically  whimsical. 


Written  Public  Comments  for  the  Record  by  Gerald  H.  Goldstein,  for  the 
National  Association  of  Criminal  Defense  Lawyers,  April  10,  1995,  Regard- 
ing the  U.S.  Sentencing  Commission's  February  1995  Report  to  Congress, 
AND  Future  Congressional  Recommendations,  on  the  Current  100-1  Fed- 
eral Sentencing  Disparity  Between  "Crack"  and  Powder  Cocaine  Offenses 

On  behalf  of  the  National  Association  of  criminal  Defense  Lawyers  (NACDL),  I 
want  to  thank  the  Commission  for  the  opportunity  to  submit  for  the  record  the  fol- 
lowing public  comment  on  the  Commission's  February  1995  special  report  to  Con- 
gress regarding  the  current  100-1  "crack"  versus  powder  cocaine  sentencing  dispar- 
ity, and  the  Commission's  intention  to  submit  to  Congress  recommendations  on  May 
1,  1995 — for  case-specified,  guidelines  adjustment-oriented  models  for  modification 
of  the  federal  sentencing  policy  as  it  relates  to  cocaine  offenses. 

L  NACDL  Applauds  the  Commission's  Work  and  Urges  Commission  Action  in 
Full  Accordance  With  the  Report's  Comprehensive  Research 

The  members  of  NACDL,  front-line  defenders  of  the  People's  rights  and  liberties, 
have  long  recognized  and  pushed  for  reform  of  the  irrational  and  unfair  federal  re- 
auirements  that  impose  a  mandatory  minimum  sentence  of  at  least  five  years  for 
the  first  time  possession  of  more  than  five  grams  of  cocaine  "base"  ("crack"),  while 
imposing  a  minimum  sentence  of  probation  for  the  possession  of  the  same  quantity 
of  cocaine  hydrochloride  (powder  cocaine).  The  mandatory  sentence  for  possession  of 
50  grams  of  crack  is  ten  years.  While  for  this  same  penalty,  a  defendant  would  need 
to  be  convicted  of  possessing  100  times  as  much  powder  cocaine.  A  defendant  with 
no  prior  convictions  who  is  found  guilty  in  federal  court  of  possessing  70  grams  of 
powder  cocaine  with  the  intent  to  sell  it  faces  between  21  and  27  months  in  prison. 
Meanwhile,  a  like  conviction  involving  the  same  amount  of  crack  cocaine  would 

Qualify  for  a  sentence  more  than  five  times  as  long — between  10  and  I2V2  vears. 
rom  both  the  market-value  and  the  potential  punishment  perspectives,  powder  co- 
caine, and  not  crack,  is  in  fact  the  more  profitable  drug.^ 

As  the  report  states:  the  Anti-Drug  Abuse  Act  of  1986,  Pub.  L.  No.  99-570,  100 
Stat.  3207  (1986),  created  the  basic  framework  of  mandatory  minimum  penalties 
that  currently  apply  to  federal  drug  offenses.  This  Act  establishes  two  tiers  of  man- 
datory prison  terms  for  those  convicted  as  first-time  drug  distributors — a  five-year 
and  a  ten-year  minimum  sentence.  Under  the  terms  of  the  statute,  the  different 
minimums  are  triggered  depending  on  the  quantity  and  the  type  of  drug  involved. 
This  1986  Act  gave  birth  to  the  federal  criminal  law  sentencing  distinction  between 
cocaine  "base"  and  other  forms  of  the  same  drug.  The  quantity  thresholds  triggering 
the  penalties  create  the  100-1,  crack  versus  powder  cocaine  sentencing  ratio. 


^See,  e.g..  Table  19  in  Special  Report  to  Congress:  Cocaine  and  Federal  Sentencing  Policy, 
United  States  Sentencing  Commission  173  [herein  the  February  1995  report  or  the  report] 
("Streetr Level  Value  of  Drug  Quantity  By  Drug  Type  and  Base  Offense  Level")  (reflecting,  for 
example,  that  in  order  for  one  to  reach  a  quantity-oriented,  "base  ofTense  level"  for  sentencing 
purposes  of  "20,"  one  must  either  have  been  convicted  of  $21,400  worth  of  powder  cocaine,  or 
else,  $230  worth  of  crack;  likewise,  to  reach  the  highest  base  offense  level,  "38,"  one  must  be 
convicted  of  either  $16,050,000  worth  of  powder  cocame,  or  else  $172,500  worth  of  crack). 
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As  the  report  also  well  notes:  the  1986  Act  "was  expedited  through  Congress.  As 
a  result,  its  passage  left  behind  a  limited  legislative  record.^  While  any  individual 
members  delivered  floor  statements  about  the  Act,  Congress  dispensed  with  most 
of  the  typical  legislative  process,  including  committee  hearings.  And  no  committee 
produced  the  standard  committee  report  on  the  legislation  reflecting  actual  analysis 
of  the  Act's  provisions.3  The  legislative  history  thus  does  not  include  any  discussion 
of  the  Act's  100-1  crack  versus  powder  cocaine  quantity-based  sentencing  disparity.* 

But  we  do  know  this: 

The  sentencing  provisions  of  the  Act  were  initiated  in  August  1986,  fol- 
lowing the  July  4tn  congressional  recess  during  which  public  concern  and 
media  coverage  of  cocaine  peaked  as  a  result  of  the  June  1986  death  of 
NCAA  basketball  star  Len  Bias." 

A  few  weeks  aft^r  Bias's  death,  on  July  15,  1986,  the  United  States  Sen- 
ate's Permanent  Subcommittee  on  Investigations  held  a  hearing  on  crack 
cocaine.  During  the  debate,  Len  Bias's  case  was  cited  11  times  [  ]  in  connec- 
tion with  crack. ^ 

Eric  Sterling,  who  for  eight  years  served  as  counsel  to  the  House  Judici- 
ary Committee  and  played  a  significant  staff  role  in  the  development  of 
many  provisions  of  the  Drug  Abuse  Act  of  1986,  testified  before  the  United 
States  Sentencing  Commission  in  1993  that  the  "crack  cocaine  overdose 
death  of  NCAA  basketball  star  Len  Bias"  [  ]  was  instrumental  in  the  devel- 
opment of  the  federal  crack  cocaine  laws.  During  1986  alone,  there  were  74 
evening  news  segments  about  crack  cocaine,  many  fueled  by  the  belief  that 
Bias  died  of  a  crack  overdose.'' 

Not  until  a  year  later,  during  the  trial  of  Brian  Tribble  who  was  accused 
of  supplying  Bias  with  the  cocaine,  did  Terry  Long,  a  University  of  Mary- 
land basketball  player  who  participated  in  the  cocaine  party  that  led  to 
Bias's  death,  testify  that  he,  Bias,  Tribble,  and  another  player  snorted  pow- 
der cocaine  over  a  four-hour  period.  Tribble's  testimony  received  limited 
coverage.® 

And  still,  for  almost  a  decade  now,  this  irrational  and  unfair  system  of 
cocaine  sentencing  disparity — child  of  hysteria  and  haste — has  existed  with- 
out comprehensive  examination.  There  have  been  many  victims  of  this  sys- 
tem over  the  years.  And  they  have  been  among  the  most  vulnerable,  at-risk 
members  of  our  society:  the  poor,  the  young  and  the  minority. 

NACDL  accordingly  applauds  the  Commission  for  its  February  1995  report's  com- 
prehensive research,  and  for  the  report's  uneauivocal  conclusion  that  the  current 
100-1  sentencing  ratio  between  crack  and  powder  cocaine  offenses  is  too  hi^,  irra- 
tional and  unfair.  Further,  though,  NACDL  respectfully  urges  the  Commission  to 
act  in  accordance  with  the  facts  canvassed  in  the  report.  While  NACDL  commends 
the  Commission  for  the  studied  research  reflected  in  the  February  1995  report, 
NACDL  submits  that  the  Commission  should  immediately  follow  the  data  ref- 
erenced in  the  February  1995  report  to  the  data's  full,  logical  conclusion:  there  is 
no  rational  justification  for  any  sentencing  disparity  between  powder  and  crack  co- 
caine; racism  and  unfounded  suspicion  should  oe  removed  from  the  federal  sentenc- 
ing law;  the  sentencing  guidelines'  (and  statutory)  ratio  between  powder  and  crack 
cocaine  should  be  1-1,  with  all  cocaine  oflenses  being  subject  to  the  same  penalties 
as  those  now  in  effect  for  powder  cocaine. 

There  Is  No  Rational  Basis  for  Any  Disparity  Between  Crack  and  Powder 

Cocaine 

Although  several  courts  have  generously  deferred  to  the  congressional  cocaine 
sentencing  conclusion — i.e.,  assuming  that  Congress  must  have  had  some  reason  for 
its  creation  of  the  crack  versus  powder  cocaine  sentencing  disparity — the  research 


'Id.  at  116. 

^See  id.  at  116-117.  See  also,  e.g.,  132  Cong.  Rec.  26.462  (Sept  26,  1986)  (statement  of  Sen. 
Mathias)  ("Very  candidly,  none  of  us  has  had  an  adequate  opportunity  to  study  this  enormous 
package.  It  did  not  emerge  from  the  crucible  of  the  committee  process."). 

*  February  1995  report,  supra  note  1,  at  117. 

*/d. 

'/d.  at  123  (citing  transcript  of  the  "Crack  Cocaine"  hearing  before  the  Permanent  Sub- 
committee on  Investigations  of  the  Committee  on  Governmental  AfTairs,  United  States  Senate, 
99th  Congress). 

''Id.  (citing  testimony  of  Eric  Sterling  before  the  United  States  Sentencing  Commission  on  pro- 
posed guideline  amendments,  public  comment,  March  22,  1993). 

8W. 
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and  analysis  of  the  Commission's  report  shows  that  any  assumed  congressional  "ra- 
tionale" must  be  regarded  as  simply  unfounded,  and  erroneous.  The  abbreviated, 
murky  legislative  history  does  not  provide  a  consistently  cited  "rationale"  for  the 
crack  versus  powder  cocaine  penalty  structure.^  But,  as  the  Conmiission's  report 
rightly  points  out,  to  the  extent  Congress  can  be  viewed  as  having  perhaps  thought 
about  support  for  its  statutory  conclusion  to  create  a  100—1  crack  versus  powder  Co- 
caine sentencing  disparity,  its  conclusion  rests  upon  mere  "assumptions  :  assumed 
qualities  of  addictiveness;  speculative  correlations  to  other,  serious  crimes;  conjured 
special  psychological  effects  of  this  newly  discovered  bogey-man  called  crack;  fears 
01  heightened  risks  to  youths;  and  the  supposedly  peculiar  "purity  and  potency," 
maricet  incentives,  and  ease  of  movement  qualities  of  crack.^" 

A.  REGARDING  "PURE  AND  POTENT,"  AND  EASE  OF  MOVEMENT  AND  ADMINISTRATION 
ASSUMPTIONS 

Yet,  as  the  Commission's  report  clarifies:  the  mood  altering  ingredient  in  both 
powder  and  crack  is  the  same — cocaine.  "Pure  and  potent"  cocaine  powder  can  be 
easily  moved  and  administered,  and  it  can  be  easily  transformed  into  crack  by  com- 
bining the  powder  with  baking  soda  and  heat. 

The  difference  in  effect  between  the  two  varieties  of  cocaine  lies  in  the  way  the 
drug  is  ingested.  Cocaine  powder  is  generally  sniffed  or  snorted  through  the  nostrils 
or  dissolved  in  water  and  administered  intravenously,  whereas  crack  is  usually 
smoked  in  a  pipe.  The  onset  of  drug  effects  is  slowest  for  swallowing  and  sniffing, 
and  fastest  for  smoking  and  injection.  Intravenous  injection  deposits  drugs  directly 
into  the  user's  bloodstream,  for  fast  transmission  to  the  user's  brain. 

B.  REGARDING  MEDICAL  AND  ADDICTION  ASSUMPTIONS 

Of  course,  the  use  of  drugs,  including  all  forms  of  cocaine,  impacts  upon  the  public 
health  of  the  United  States. ^^  But  speculation  and  Congress-inspiring  sports  celeb- 
rity deaths  aside, ^^  according  to  emergency  medical  experts:  there  is  no  objective 
scientific  data  to  support  the  oft-cited  assumption  that  crack  is  more  addictive  or 
dangerous  than  the  powder  cocaine  from  which  it  is  derived.  In  fact,  studies  disclose 
that  the  most  frequent  route  of  administration  for  cocaine-related  deaths  is  through 
injected,  water-dissolved,  powder  cocaine — not  by  the  smoking  of  crack. ^^  Crack  can- 
not be  injected. 

Likewise,  the  injection  of  cocaine  powder — and  not  the  smoking  of  its  derivative, 
crack — increases  the  social  threat  of  infections  (including  HIV  and  hepatitis). 

And  as  the  Commission  report  also  notes,  although  the  national  estimate  of  (crack 
and  powder)  cocaine-exposed  infants  according  to  some  studies  is  notable  at  between 
two  to  three  percent,  cocaine  is  actually  used  less  frequently  during  pregnancy  thsm 
are  all  sorts  of  other  drugs,  both  "licit"  and  "illicit."  i* 

C.  REGARDING  ASSUMPTIONS  ABOUT  "SPECIAL  PSYCHOLOGICAL  EFFECTS" 

Certainly,  when  cocaine  use  becomes  uncontrolled,  an  individual's  links  to  the  so- 
cial and  economic  world  disintegrate.  As  the  report  reflects,  some  studies  even  find 
that  physical,  psychological,  and  behavioral  changes  in  an  individual  can  begin  soon 


»Se  id.  at.  121. 

^0  See  generally  id.  at  118. 

^•^  Still,  as  the  report  points  out,  studies  by  organizations  including  the  Drug  Abuse  Warning 
Network  (DAWN)  and  the  Rand  Foundation  reflect  that  the  casual  use  of  cocaine  has  decreased 
since  1988;  and  that  fewer  Americans  are  now  using  cocaine  than  in  the  1980's.  Id.  at  46-^7. 
In  fact,  in  terms  of  drug-based  causes  of  hospital  emergency  room  visits,  cocaine  ranks  behind 
alcohol.  Id.  at  41. 

i^In  addition  to  the  assumed  crack-related  death  of  the  Boston  Celtics'  first-round  basketball 
draft  pick,  Len  Bias,  Congress  was  moved  by  the  drug-related  death  of  Cleveland  Browns  foot- 
ball player  Don  Rogers.  "Recalling  [these  deaths],  members  of  Congress  [supporting  the  pro- 
posed 1986  Act]  repeatedly  described  the  dimensions  of  the  drug  problem  m  such  dramatic 
terms  as  'epidemic.'"  Id.  at  121. 

"See,  e.g.,  id.  at  44—45.  But  it  is  also  important  to  recognize,  as  the  Commission  has  in  its 
report,  that  *[a]mong  cocaine-related  deaths,  concurrent  use  with  alcohol  was  the  most  deadly 
combination."  Id.  at  45  (Emphasis  added). 

"See,  e.g.,  id.  at  52  (citing  inter  alia  D.  Gomby  &  P.  Shiono,  Estimating  the  Number  of  Sub- 
stance-Exposed Infants,  The  Future  of  Children  22  (Spring  1991)).  As  the  report  has  well  recog- 
nized: fetal  alcohol  syndrome,  a  known  cause  of  central  nervous  system  abnormalities,  is  a  more 
serious  drug-related  problem  among  newborns  in  the  United  States  than  fetal  cocaine  syndrome 
(whether  caused  by  crack  or  powder — there  is  no  way  to  distinguish  the  particular  variety  of 
the  drug  used  by  the  effects  on  the  infant);  and  a  much  more  Significant  percentage  of  newborns 
in  this  country  are  reported  to  suffer  from  fetal  tobacco-exposure  or  fetal  marijuana-exposure, 
than  from  fetal  cocaine  syndrome.  Id. 
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after  the  person  begins  to  use  cocaine.  But  there  is  nothing  peculiarly  pernicious 
about  cracK  cocaine. 

When  users  of  cocaine,  powder  or  crack,  become  dependent  upon  the  drug,  their 
family  and  social  lives  typically  disintegrate.  And  the  most  "at  nsk"  users — ^tne  un- 
employed— frequently  are  asked,  or  forced,  to  leave  their  family  or  friendship  units. 
For  example,  as  the  report  notes:  in  a  study  of  voluntary  inpatients  in  a  Hospital 
unit,  18.7  percent  of  the  245  study  participants  disclosed  that  they  had  been  asked 
or  forced  to  leave  their  social  units;  and  of  these  individuals,  more  than  half  (51.1%) 
became  homeless. i''  Research  shows  that  those  who  are  drug  abusers  and  become 
homeless  will  likely  abuse  alcohol  and  other  drugs.  And  homeless  shelters  in  New 
York  City,  for  example,  have  reported  that  the  current  most  frequently  abused  drug 
among  the  shelter  residents  is  cocaine — but  again,  both  crack  and  powder.^^  Yet,  as 
the  Commission's  report  suggests,  it  seems  as  likely  that  cocaine  abuse  is  a  reflec- 
tion of  sociological  and  psychological  illness  as  it  is  likely  that  (as  some  members 
of  Congress  might  be  seen  to  have  assumed  in  1986)  sucn  use  causes  such  illness. 

Further,  the  report's  discussion  of  psychopharmacological-driven  crime  data  is 
telling.  For  example,  alcohol -related  homicides  are  considered  to  be 
psychopharmacological-driven  at  a  considerably  more  significant  rate  than  any  other 
drug — including  cocaine  (of  either  the  pwwder  or  crack  variety).^'  And  at  least  one 
influential  study  concludes  that  "to  date,  there  has  been  no  systematic  research 
linking  crack  cocaine  use  with  increased  psychopharmacological  driven]  violence."  i® 

D.  REGARDING  MARKET-VALUE  ASSUMPTIONS 

As  stated  above,  the  market-value  assumption  about  crack  cannot  withstand  anal- 
ysis. The  report  recognizes  this: 

Individuals  at  the  top  of  the  drug  distribution  chain  make  considerably 
more  money  than  others  [lower  down]  in  the  organization.  [  ]  DEA  data  for 
1992  indicate  domestic  wholesalers  can  purchase  a  kilogram  of  powder  co- 
caine from  Colombian  sources  for  $950-$l,235.  Powder  cocaine  from  other 
source  countries  such  as  Bolivia  and  Peru  generally  is  more  expensive,  typi- 
cally selling  for  $l,200-$4,500  and  $2,500-$4,000  a  kilogram,  respectively. 
.  .  .  [A]  kilogram  of  powder  cocaine  can  be  sold  wholesale,  after  dilution, 
for  $ll,CK)(>-$4 2,000,  and  can  be  marketed,  after  further  dilution,  in  gram 
quantities  for  $17,000-$  173, 000.  These  figures,  not  considering  distribution 
expenses,  produce  profits  of  $16,000-$  17 1,000  per  kilogram  of  powder  co- 
caine.^^ 

And  yet,  the  100-1  sentencing  disparity  between  crack  and  powder  cocaine  results 
in  market-oriented  sentencing  irrationality:  for  example,  in  order  for  one  to  reach 
the  quantity-oriented  base  offense  level  of  "20,"  one  must  either  have  been  convicted 
of  $21,400  worth  of  powder  cocaine,  or  else,  a  mere  $230  worth  of  crack.^o 

E.  REGARDING  ASSUMPTIONS  ABOUT  CORRELATIONS  TO  OTHER,  SERIOUS  OFFENSES 

The  report  notes  that  at  least  one  major  study  has  concluded  that  it  is  the  fre- 
quency with  which  one  sells  a  cocaine  product,  and  not  the  selling  of  cocaine  in  its 
smokeable  form,  that  seems  to  best  explain  any  violence  associated  with  cocaine  dis- 
tribution.2^  Several  researchers  agree:  "[T]he  primary  association  between  [crack] 
cocaine  and  violence  is  systemic.  It  is  violence  associated  with  the  black  market  and 
distribution."  22  And  as  also  noted  in  the  February  1995  report,  studies  reflect  that 
systemic  violence  of  this  sort  is  found  in  analyses  of  powder  cocaine,  and  presum- 
ably other  illicit  drug  markets  as  well. 23 


i*/d..  at  58  (Citing  B.  Wallace,  Crack  Addition:  Treatment  and  Recovery  Issues,  Contemporary 
Drug  Problems  74  (Spring  1990)). 

i«/d.  at  58-59  (citing  W.  Breakey  &  P.  Fischer,  Homelessness:  The  Extent  of  the  Problem, 
Journal  of  Social  Issues  40  (1990)). 

"See  e.g..  id.  at  98-99  (citing  P.  Goldstein,  Drugs  and  Violent  Crime,  Pathways  to  Criminal 
Violence,  table  2,  665  (Neil  A.  Weiner  et  al.,  eds.  1989)). 

1*  J.  Fagan,  Intoxication  and  Aggression,  in  M.  Tonry  &  J.Q.  Wilson  Drugs  and  Crime  (1990)), 
quoted  in  id.  at  99. 

i»The  report,  supra  note  1,  at  87  (citing  inter  alia.  United  States  Department  of  Justice,  Drug 
Enforcement  Administration,  Source  to  the  Street:  Midl993  Prices  for:  Cannabis,  Cocaine,  Her- 
oin 6  (Sept.  1993)). 

=»See  Table  19,  id.  at  173. 

*iSee  the  report,  supra  note  1,  at  95  (quoting  K.  Chin  &  J.  Fagan,  Violence  as  Regulation 
and  Social  Control  in  the  Distribution  of  Crack,  in  M.  de  la  Rosa,  B.  Cropper,  and  E.  Lambert 
(eds.),  Drup  and  Violence:  Causes,  Correlates  and  Consequences  36  (1990)). 

*"  United  States  Sentencing  Commission,  Hearing  on  Crack  Cocaine  (Nov.  1993). 

^See,  e.g.,  Februaiy  report,  supra  note  1,  at  97-98. 
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F.  REGARDING  ASSUMPTIONS  ABOUT  OTHER  HEIGHTENED  RISKS 

Already-existing  guideline  enhancements  sufficiently  account  for  any  additional 
harm  that  may  actually  be  found  associated  with  cocaine  ofTenses.  Federal  sentenc- 
ing guidelines  account  for  the  involvement  of  firearms,  or  other  dangerous  weapons; 
serious  bodily  injury,  or  death;  the  use  or  employment  of  juveniles;  leadership  roles 
played  by  one  in  the  commission  of  an  offense;  prior  criminal  histories;  and  other 
aggravating  factors.  Additional,  sweeping,  "built-in"  sentencing  enhancements  re- 
flecting crack  cocaine's  presumed,  peculiar,  always-aggravating  qualities  are  unnec- 
essary, unfair,  and — in  the  creation  of  irrational,  increased  incarceration  time — eco- 
nomically inefficient  in  their  undue  cost  of  tax  dollars,  as  well. 

For  example,  with  regard  to  the  issue  of  youth,  especially  youth  gang  related  ac- 
tivity: as  the  report  reflects,  noted  researchers  have  concluded  that  it  is  "the  under- 
lying culture  of  the  gangs  in  a  particular  area  that  accounts  for  the  violence  more 
than  anything  else." 2*  And  as  the  report  reflects,  other  researchers  have  drawn  Uke 
conclusions  about  the  various,  complex,  non-crack -oriented  social  factors  underlying 
gang  and  inner-city  Cultural  violence — such  as  "the  increasing  social  and  economic 
disorganization  of  the  nation's  inner  cities  beginning  in  the  1980's,  and  the  mount- 
ing proliferation  of  more  powerful  guns  .  .  .  ."25  Indeed,  as  the  Commission's  re- 
port points  out:  researchers  tend  to  agree  that  from  a  historical  perspective,  crack 
cocaine  is  not  unique.  For  example,  as  Professor  Paul  J.  Goldstein  testified  before 
the  Commission,  the  national  homicide  rate  has  "changed  very  little  over  the  last 
25  years."  Indeed,  in  1992,  the  homicide  rate  was  lower  than  in  1980,  when  systemic 
violence  arising  out  of  the  newly  developing  powder  cocaine  market  was  about  at 
its  peak,  and  lower  than  in  1933 — at  the  end  ot  alcohol  prohibition.^^ 

G.  RECAP  REGARDING  ASSUMPTIONS 

Although  some  courts  have  generously  deferred  to  Congress  with  regard  to  the 
100-1  sentencing  disparity  between  crack  and  powder  cocaine — i.e.,  assuming  that 
Congress  must  have  had  some  "reasons"  for  creating  this  disparity — the  Commis- 
sion s  report  shows  that  any  such  assumed  "rationales"  are  but  flawed,  erroneous 
assumptions.  In  short,  the  100-1  crack  versus  powder  cocaine  sentencing  disparity 
is  shown  by  the  Commission's  report  to  be  irrational,  unwarranted,  unfair,  and  eco- 
nomically inefficient — when  assessed  under  the  very  terms  assumed  to  have  been 
assumed  by  Congress. 

III.  Race  Matters 

Certainly  given  the  irrational  100-1  cocaine  sentencing  policy,  the  racial  ramifica- 
tions of  tWs  sentencing  policy  invoke  strong  questions  about  our  Nation's  constitu- 
tional conceptions  of  equal  protection,  fundamental  fairness  and  the  People's  right 
to  be  free  from  illogical,  excessively  disproportionate  punishment. 

The  evidence  does  reflect  that  crack  cocaine  is  significantly  different  from  powder 
cocaine  in  one  respect:  crack  sentences  are  almost  exclusively  meted  out  to  African- 
Americans,  while  most  powder  cocaine  sentences  are  Caucasian-Americans  (the  lat- 
ter group  being  also  the  predominant  group  in  Congress,  in  the  federal  Judiciary, 
and  in  the  upper  economic  echelons  of  the  populace  generally). 

Indeed,  as  this  Commission  knows  and  has  recognized  in  its  report,  of  all  the  de- 
fendants sentenced  for  crack  cocaine  offenses  in  the  federal  system,  approximately 
90%  are  African-American.  In  1992,  for  example,  92.6%  were  African-American;  and 
all  of  the  persons  sentenced  in  the  federal  system  for  simple  possession  of  crack  co- 
caine were  African-American. 

Certainly,  in  the  light  of  the  sentencing  policy  irrationality  reflected  in  the  report 
and  referenced  above,  such  "statistics"  raise  grave  concerns  about  the  grossly  nega- 
tive impact  of  this  100-1  policy  on  African-Americans — given  our  societys  sup- 
posedly equal,  constitutional  democracy.  These  African-Americans  are  subject  to 
serving  long  mandatory  minimum  sentences  for  simple  possession  of  small  amounts 
of  crack  cocaine,  while  those  typically  Caucasian  (irst  time  offenders  convicted  of 


^•Testimony  of  Dr.  J.H.  Slotnick  before  the  United  States  Sentencing  Commission,  Hearing 
on  Crack  Cocaine  (Nov.  1993),  at  70,  quoted  in  id.  at  104.  See  also  E.  Walsh,  "Chicago  Street 
Gang  Study  Shows  Fearful  Toll  of  Powerful  Weapons,"  Wash.  Post  A  4  (Nov.  29,  1993)  (citing 
study  conducted  by  Carolyn  Rebecca  Black  and  Richard  Black,  which  concluded  that  gang  turf 
battles  in  many  areas  were  more  likely  to  lead  to  homicides  than  were  drug  trafficking  disputes). 

*■  Statement  of  Steven  Belenko  in  J.  Fagan,  Intoxication  and  Aggression,  in  M.  Tonry  &  J.Q. 
Wilson,  Drugs  and  Crime  (1990),  at  27,  quoted  in  February  1995  report,  supra  note  1,  at  105. 

**  February  report,  supra  note  1,  at  108  (citing  J.  Inciardi  &  A.  Pottieger,  Crack-Cocaine  Use 
and  Street  Crime,  Journal  of  Drug  Issues  (1994),  at  65). 
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possession  of  a  much  greater  quantity  of  cocaine  powder  are  subject  to  minimal  sen- 
tences (even  probation). 

rv.  Sentencing  Irrationality  and  Socio-Economic  Inefficiency 

NACDL  points  out  that  the  irrational,  unfair  sentencing  disparity  between  crack 
and  powder  cocaine  offenses  carries  serious  macro -economic  costs  in  addition  to  the 
costs  such  a  policy  extracts  from  individual  sentences  and  in  turn,  from  our  Nation's 
fundamental  conceptions  of  justice.  Increased  mandatory  minimums  of  the  irrational 
sort  existing  under  the  current  system  of  cocaine  sentencing  take  substantial 
amounts  of  taxpayer  dollars  to  fund;  dollars  that  could  be  more  usefully  and  ration- 
ally applied,  e.g.,  to  the  future  of  this  country — to  education  or  national  debt  inter- 
est payments. 

V.  NACDL  Urges  the  Commission  To  Recommend  Retroactive  Appucation  of 
A  1-1  Crack/Powder  Cocaine  Sentencing  Ratio 

The  current  cocaine  sentencing  system  has  been  allowed  to  exist  for  too  long,  at 

g-eat  costs  to  individual  lives  and  great  cost  to  taxpayers.  NACDL  encourages  the 
ommission  to  recommend  to  Congress  a  1-1  ratio  between  crack  and  powder  co- 
caine sentences.  Further,  NACDL  strongly  urges  the  Conunission  to  recommend 
that  this  change  be  given  immediate,  retroactive  effect. 

It  is  not  the  fault  of  the  victims  of  this  flawed  and  racist  eight-year-old  policy — 
those  sentenced  under  the  crack  100-1  automatic  enhancement  policy — that  this 
policy  came  into  existence  and  was  allowed  to  exist  for  a  significant  period  of  time. 
They  should  be  peculiarly  and  irrationally  punished  under  this  pernicious  regime 
no  longer.  They  should  not  be  forced  to  continue  the  unreasonable  forfeiture  of  tneir 
lives  to  this  clearly  flawed  system  of  cocaine  sentencing.  The  similarly  situated 
should  be  similarly  situated.  This  is  a  priceless  fundamental  value. 

Further,  though,  the  taxpayers  deserve  retroactive  relief.  They  should  be  given 
the  monetary  relief  associated  with  a  retroactively  applicable  implementation  of  a 
more  equitable,  efficient  cocaine  sentencing  policy.  Indeed,  any  institutional  costs 
associated  with  such  retroactive  application  oi  a  1-1  cocaine  sentencing  ratio  are  ob- 
viously and  substantially  less  than  the  costs  associated  with  the  continued  sub- 
sidized irrationality  of  incarcerating  those  convicted  of  crack  offenses,  who  should 
by  all  rights  be  serving  but  the  sentence  they  would  have  received  had  they  been 
but  convicted  of  a  powder  cocaine  ofTense.  At  the  very  least,  such  sanity  and  fairness 
would  make  room  for  the  incarceration  for  the  truly  violent  offenders  among  us,  and 
perhaps  even  save  us  all  the  tax  costs  of  a  new  prison  or  two. 

VI.  Conclusion  of  NACDL  Comments 

Again,  NACDL  applauds  the  comprehensive  research  reflected  in  the  Commis- 
sion's report,  and  is  grateful  to  the  Commission  for  this  opportunity  to  offer  com- 
ments about  the  report  and  the  Commission's  forthcoming  recommendations  to  Con- 
gress on  cocaine  sentencing  policy.  NACDL  respectfully  encourages  the  Commission 
to  follow  through  on  the  implications  of  its  study — to  reconunend  to  Congress  an  im- 
mediate and  retroactively  applicable  establishment  of  a  fair  and  rational,  1-1  co- 
caine sentencing  ratio,  with  all  cocaine  offenses  being  subject  to  the  same  penalties 
as  those  in  effect  for  powder  cocaine. 
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June  14,  1995 

Gerald  H.  Goldstein.  President 

National  Association  of  Criminal  Defense  Lawyers 

1627  "K"  Street,  NW.  Suite  1200 

Washington,  DC  20006 

re:  Report  to  NACDL:  Statistical  Analysis  of  Potential  Savings 
from  Enactment  of  the  Revised  Crack  Cocaine  Penalties 

Dear  President  Goldstein: 

As  you  and  I  have  discussed,  back  in  1990, 1  handled  my  first  federal  crack  cocaine  case  as  a 
defense  lawyer.  Since  that  time.  I  have  seen  many  people  (all  African-Americans)  warehoused  by 
the  unfair  penalties  associated  with  federal  crack  cocaine  sentencing.  The  statistics  in  the  attached 
report  can  be  viewed  as  supplementmg  the  materials  transmitted  to  Congress  by  the  U.S.  Sentencing 
Commission  on  May  1.  1995,  when  the  Commission  recommended  enactment  of  the  "Cocaine 
Penalty  Adjustment  Act  of  1995."  These  data  are  panicularly  relevant  to  the  prison  impact 
information  mandated  by  Section  20402  of  the  Violent  Crime  Control  and  Law  Enforcement  Act 
of  1994  (18  U.S.C.  Section  4047(a)), 

The  report  demonstrates  the  enormous  savings  to  the  nation  —  $3  5  billion  --  that  could  be 
realized  by  passage  of  this  important  legislation.  Three  law  students  in  my  office  --  Bennett 
Hirschhom.  Vlaunce  Woods,  and  Ambre  Gooch  --  worked  non-stop  for  three  weeks  to  ensure  that 
the  figures  in  the  report  are  as  accurate  as  humanly  possible.  They  drew  on  materials  from  Congress. 
the  Sentencing  Commission,  and  the  U.S.  Bureau  of  Prisons.  Their  commitment  has  been 
extraordinarv'. 

I  hope  that  our  statistical  repon  will  give  added  momentum  to  the  outstanding  effons  of  the 
Sentencing  Commission.  NACDL  and  other  concerned  organizations  to  rectify  the  terrible  inequity 
of  crack  cocaine  sentences.  They  clearly  show  that  equalizing  sentences  is  not  just  the  right  thing 
to  do;  it  will  save  ta.xpayers  money,  too. 


pectfully  yours. 


20-922    95-5 
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Dear  Reader: 

In  1 990  I  handled  my  first  federaJ  crack  cocaine  case  as  a  defense  lawyer.  Since  that 
time  I  have  seen  many  people  (all  African  Americans)  warehoused  by  the  unfair  penalues 
associated  with  federal  crack  cocaine  sentencing.  The  statistics  that  follow  in  this  repon  are 
hopefully  supplemental  to  the  materials  transmitted  to  Congress  by  the  U.S.  Sentencing 
Commission  on  May  I.  1995  recommending  passage  of  the  "Cocaine  Penalty  Adjustment  .Ac: 
of  1995".  and  panicularly  the  prison  impact  section  mandated  by  §20402  of  the  Violent  Crime 
Control  Law  Enforcement  Act  of  1994.   (18  U.S.C.  §4047(a)) 

What  we  have  attempted  to  do  is  translate  into  dollars  the  enormous  savings  fS3.8 
billion)  realized  by  passage  of  this  important  legislation. 

Three  law  students  in  my  office  have  worked  virtually  non-stop  for  the  last  three  weeks 
to  insure  that  the  figures  in  this  repon  are  as  accurate  as  possible.  They  have  utilized  statistics 
and  written  materials  from  Congress,  the  U.S.  Sentencing  Commission,  and  the  Bureau  cf 
Prisons.  The  commitment  of  students  Bennen  Hirschhom.  Maurice  Woods,  and  .Ambre  Gooch 
has  been  extraordinary. 

I  am  convinced  that  our  greamess  as  a  nation  is  detennined  by  how  fairly  we  treat  the 
weakest  members  of  our  societ\\  No  one  holds  less  power  than  the  shackled  pnsonei  standing 
before  the  bar  of  justice. 


RApectfullv  y 


i^<: 
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Potential  Savings:  $  3,452,612,222.62 
$  Spent  to  Date:      $     399,363,435.55 


In  cases  where  the  1:1  sentence  would  end  before  the  Date 
of  Enactment  of  the  Sentencing  Commission's 
Recommendation,  the  Potential  Savings  account  for  the 
months  after  the  date  of  enactment.  $  Spent  to  Date 
account  for  the  prison  months  between  the  end  of  the  1:1 
sentence  and  the  Date  of  Enactment. 


Date  of  Enactment  of  1:1 


In  cases  where  the  1:1  sentence  would  end  after  the  Date  of 
Enactment,  the  Potential  Savings  account  for  the  months 
after  the  1:1  Sentence. 


Date  of  Enactment  of  1 :1 

For  a  compltf(e  breakdown  ol  savinss  bv  vear  and  bv  Crack  Powder  Sentencing  ratios  at  I  1 ,  5  1 .  and  10  i .  see  tab  5 
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Convictions  in  Our  Federal  Courts  by  Race 
Cocaine  Base  (CracK) 


Black 
80.90% 


Hispanic 
Other       7.96% 
1.38% 


White 
9.77% 


Black 
32.05% 


Cocaine  Powder 


Hispanic 
32.10% 


White 
33.16% 
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Yearly  Analysis  of  Potential  Dollars  Expended,  Dollars  Spent  to 

Date,  and  Potential  Savings  from  Enactment  of  the 

Sentencing  Commission's  Recommendation 


1995 

1:1  total  tor 

extra  $  spent 

at  100:1 

$649,782,188.85 

S  spent  to 
date 

$0.00 

potenuai 
savings 

$649,782,188.85 

1994 

1 : 1  total  tor 

extra  $  spent 

at  100:1 

$513,895,425.06 

$  spent  to 
date 

$0.00 

potenuai 
savings 

$513,895,425.06 

1993 

1:1  total  tor 

extra  $  spent 

at  100:1 

$544,606,811.85 

$  spent  to 
date 

$16,768,558.76 

potential 
savings 

$527,838,253.09 

1992 

1 : 1  total  tor 

xtra  $  spent  at 

100:1 

$436,000,349.00 

$  spent  to  date 

$42,124,355.00 

potential 
savings 

$393,875,994.00 

1991 

1:1  total  for 

xtra  $  spent  at 

100:1 

$626,062,707.42 

$  spent  to  date 

$79,182,883.79 

potential 
savings 

$546,879,823.63 

1 : 1  total  for 

extra  $  spent 

at  100:1 


i  spent  to 
date 


potential 
savings 


1990 


$672,508,309.00 


$154,474,875.00 


$518,033,434.00 


1989 

1 : 1  total  tor 

extra  $  spent 

at  100:1 

$354,978,175.00 

$  spent  to 
date 

$88,434,736.00 

potential 
savings 

$266,543,439.00 

1988 

1:1  total  for 

extra  $  spent 

at  100:1 

$54,141,692.00 

i  spent  to 
date 

$18,378,027.00 

potential 
savings 

$35,763,665.00 
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Dollars  Spent  at  100:1,  Dollars  Spent  to  Date,  and  Potential 

Savings  if  Congress  Adopts  an  Alternative  Crack.-Powder 

Sentencing  Ratio  of  5:1  or  10:1  in  Opposition  to  the 

Recommendation  of  the  Mandate  to  the  Sentencing  Committee 


5:1  total  for  extras 
spent  at  100:1 


$  spent  to  date 


potential  savings 


$2,880,911,356.57 


$276,979,826.10 


$2,603,931,530.47 


10:1  total  for  extra 
$  spent  at  100:1 


$  spent  to  date 


potential  savings 


$2,329,848,249.33 


$227,339,843.18 


$2,102,508,406.15 
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1995 

1:iioiaiforexiraS 
spent  at  100:1 

$649,782,186.85 

S  spent  to  date 

SO.OO 

potential  savmgs 

S649.782. 188.85 

5:1  total  For  extra  S 
spent  at  100:1 

$416,689,844.84 

S  spent  to  date 

$0.00 

potential  savings 

$416,689,844.64 

10:1  total  for  extra  $ 
spent  at  100:1 

$266,773,525.67 

S  spent  to  date 

$0.00 

potential  savings 

$266,773,525.67 

total  crack 

4484 

toui  po*«ler 

3447 

1994 

1:1  total  for  extras 
spent  at  100:1 

$513,895,425.06 

$  spent  to  date 

SO.OO  1 

potentai  savings 

$513,895,425.06 

5:1  totaUor  extras 
spent  at  100:1 

$348,201.29144 

$  spent  to  date    ^ 

$0.00 

potential  savings 

$348,201.29144 

10:1  total  for  extra  $ 
spent  at  100:1 

$243,507,415.59 

$  spent  to  date 

$0.00 

potential  savings 

$243,507,415.59 

total  crack 

3323 

toUl  powder 

43781 

1993 

1:1  total  for  extras 
spent  at  100:1 

$544,606.81185 

$  spent  to  date 

$16,768,558.76 

potential  savings 

$527,838,253.09 

5:1  total  for  extras 
spent  at  100:1 

$386,435.902  55 

$  spent  to  date 

$5,339.486  38 

potential  savings 

$381,096,416.17 

10:1  total  for  extra  $ 
spent  at  100:1 

$288,443,826.20 

$  spent  to  date 

$0.00 

potential  savings 

$288,443,826.20 

loui  crack 

3313 

toui  powder 

5954 

1992 

1:1  total  for  extras 
spent  at  100:1 

$436,000,349.00 

$  spent  to  date 

$42,124.355  001 

potential  savings 

$393,875.994  001 

5:1  total  for  extra  S 
spent  at  100:1 

$321,762.387  00 

S  spent  to  date 

$25,435,963.00 

potential  savings 

$296,326.424  00 

10:1  total  for  extra  $ 
spent  at  100:1 

$252,526.118  00 

$  spent  to  date 

$17,033,345.00 

potential  savmgs 

$235,492.773  00 

total  crack 

2504 

total  powder 

7272 
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1991 

f:1  total  ror  extras 
sp«mt  at  100:1 

5626.062.707.42 

$  spent  to  data 

$79,182,883.79 

potential  savings 

$546,879,823.63 

5:1  total  for  extra  5 
spent  at  100:1 

$507,413,295.74 

S  spent  to  date 

$58,611,223.72 

potenbal  savings 

$448,802,072.02 

10:1  total  tor  extras 
spent  at  100:1 

$461,041,990.87 

S  spent  to  date 

S48.746.284. 18 

potential  savings 

$412,295,706.69 

total  crae* 

2363 

total  povwler 

2297 

1990 

M  totaHor  extra  S 
spent  at  100:1 

$672,508,309.00 

$  spent  to  date 

$154,474,875.00 

potential  savings 

$518,033,434.00 

5:1  total  for  extra  J 
spent  at  100:1 

$557,731,770.00 

$  spent  to  date 

$110,295,658.00 

potential  savings 

$447,436,112.00 

10:1  toUl  for  extra 
spent  at  100:1 

$508,404,656.00 

$  spent  to  date 

$94,790,285.00 

potential  savings 

$413,614,371.00 

total  crae* 

2706 

total  powder 

4260 

1989 

1:1  total  for  extras 
spent  at  100:1 

$354,978,175,00 

$  spent  to  date 

$88,434,736,00 

potential  saving* 

$266,543,439.00 

5:1  total  for  extra  S 
spent  at  100:1 

$297,045,185.00 

$  spent  to  date 

$64,445,126.00 

potential  savings 

$232,600,059.00 

10:1  total  for  extra 
spent  at  100:1 

$267,895,797.00 

$  spent  to  date 

$55,615,754.00 

potential  savings 

$212,290,043.00 

total  crack 

1422 

total  powder 

4841 

1988 

1:1  total  for  extra 
$  spent  at  100:1 

$54,141,692.00 

$  spent  to  date 

$18,378,027.00 

potential  savings 

$35,763,665.00 

5:1  total  for  extra 
$  spent  at  100:1 

$45,631,680.00 

$  spent  to  date 

$12,852.369  00 

potential  savings 

$32,779,311.00 

10:1  total  for 

extra  S  spent  at 

100:1 

$41,254,920.00 

$  spent  to  date 

$11,154,175.00 

potential  savings|       $30. 100.745.00 1 

total  crack 

243 

total  powder 

1148 
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EXPLANATION  OF  STATISTICAL  METHODOLOGY 

Introduction: 

Our  calculations  were  primarily  based  upon  data  provided  to  us  by  the  University  of 
Michigan  Consortium,  a  clearing  house  for  the  US  Sentencing  Commission's  databases.  The 
database  we  used  is  called  ICPSR  93 17,  and  it  contains  data  concerning  federal  sentencing  (pnsoner 
by  pnsoner)  for  the  years  1987-1992. 

The  database,  and  the  corresponding  US  Sentencing  Commission  reports  from  1987  through 
1990  compiled  many  statistics  on  the  amount  of  sentence  given  to  each  drug  related  offender  by 
crime  and  by  race.  However,  the  data  was  organized  by  General  Offense  Category,  so  that  all  drug 
crimes  were  grouped  together,  and  then  by  Offense  Type  within  that  category  (i.e.  trafficking, 
pos.session.  or  importation).  Drug  Type  (cocaine  powder  or  cocaine  base  (Crack)  was  not  specified, 
and  had  to  be  calculated  based  upon  the  fields  of  information  given  in  the  database:  weight  of  drug, 
length  of  sentence,  and  involvement  of  weapon. 

The  1991  data  was  less  complete  than  the  other  years,  and  it  was  impossible  to  calculate 
crack  and  powder  offenses  from  the  information  given. 

The  1992  database  distinguished  between  cocaine  base  and  cocame  powder,  but  the  weight 
was  not  given.  The  weight  was  calculated  backwards  from  the  formula  we  used  for  the  first  3 
databases. 

No  raw  data  could  be  provided  to  us  from  the  University  of  Michigan  Consortium  for  the 
years  1993.  1994,  and  1995.  The  figures  for  these  years  have  been  mathematically  interpolated  and 
cxirapoiated  based  up  m  the  race  breakdown  and  quantity  of  each  crime  committed. 


^^^ 


20-922    95-6 
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1987-1990  METHODOLOGY 

First  all  cocaine  offenders  were  separated  from  the  database.  By  comparing  the  weight  of 
the  dru2  and  the  length  of  sentence  (taking  into  account  whether  or  not  there  was  a  weapon  used) 
crack  and  powder  cases  were  properly  labeled.  To  allow  for  other  aggravating  circumstances,  if  the 
sentencing  base  level  that  the  pnsoner  deserved  at  a  1:1  base:powder  ratio  was  within  4  base  levels 
of  the  actual  sentence,  then  the  record  was  treated  as  if  it  were  a  powder  offense.  Only  if  the  base 
levels  were  more  than  4  levels  apan  was  the  record  labeled  as  a  base  offense. 

Determining  Crack  or  Powder: 

The  raw  data  used  from  the  database  fell  within  six  general  categories.  First  is  COCA.A 
which  gives  weight  values,  and  .second  is  COCAW  which  assigns  a  unit  of  measure.  Combined, 
these  two  columns  give  a  weight  in  units  of  cocaine.  The  units  of  cocaine  were  then  all  convened 
into  Kilograms  so  that  we  had  uniform  figures  in  the  amount  of  cocaine  category. 

Proposed  Base  Level: 

Proposed  base  level  was  determined  from  the  actual  weight  of  the  drug  and  how  that 
correlated  to  what  the  Sentencing  Guidelines  recommend  as  a  base  level  for  that  amount  of  drug. 
We  assigned  the  proposed  base  levels  at  1  to  I,  5  to  I.  and  10  to  I.  with  the  assumption  that  they 
were  actually  sentenced  at  100  to  I. 
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Actual  Base  Level: 

Actual  base  level  was  determined  by  comparing  the  length  of  sentence  actually  given  to  the 
range  of  months  at  each  base  level.  When  the  length  of  sentence  fell  within  a  range,  that  base  level 
was  assigned.  1 

Adjustment  to  Actual  Base  Level  For  Aggravating  Base  Level  Increase: 

Under  the  Sentencing  Guidelines  Section  2D  1 . 1  (b)(  1 ),  if  there  is  a  weapon  present  in  the 
commission  of  the  crime,  an  increase  of  two  base  levels  is  recommended.  If  a  weapon  was  present 
for  each  prisoner,  we  therefore  subtracted  two  base  levels  from  our  estimated  base  level  to  closer 
approximate  what  we  believe  they  were  actually  sentenced  under.  This  category  then  equaled  a 
final  estimated  adjusted  base  level  at  which  each  prisoner  was  sentenced. 


1  In  the  database.  996,  the  identifier  for  life  imprisonment,  was  replaced  with  300  months 

which  equals  25  years. 
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Compare  Actual  Base  Level  to  Proposed  Base  Level:  "Crack  or  Powder?" 

Companng  the  actual  base  level  to  the  proposed  base  level  equaled  a  difference  in  the  base 
levels.  The  difference  between  actual  100  to  1  sentencing  and  the  proposed  base  level  sentencing 
at  1  to  I  w^as  quite  drastic  for  some  prisoners,  and  approximately  equal  for  others.2  If  the  difference 
in  base  levels  between  the  actual  and  proposed  was  greater  than  4,  we  determined  the  drug  to  be 
CRACK.  If  it  fell  within  4  base  levels,  we  determmed  the  drug  to  be  POWDER.3 

Accounting  for  Prisoners  Where  Weight  of  Drug  is  Not  Available: 

All  of  the  prisoners  that  did  not  have  an  actual  amount  of  cocaine  were  assigned  an 
approximate  amount  of  cocaine  based  upon  this  scale: 


Very  small  scale 

10  to  21  months 

Ave.  base  =  13 

Small  scale 

22  to  33  months 

Ave.  base  =  17 

Medium  scale 

41  to  5 1  months 

Ave.  base  =  21 

Large  scale 

52  to  78  months 

Ave.  base  =  25 

Very  large  scale 

79  to  1 5 1  months 

Ave.  base  =  30 

(6) 

Extreme  large  scale 

152  to  293  months 

Ave.  base  =  36 

Conversion  of  Proposed  Base  Level  Into  Months: 

For  purposes  of  convertmg  proposed  base  level  into  proposed  base  level  in  months,  the 
average  number  of  months  from  the  guideline  at  that  base  level  were  used  (Criminal  History 
Category  I  was  a.ssumed).  For  example,  the  range  of  sentences  at  base  level  38  is  235  to  193 
months.  Base  level  38  was  therefore  assigned  an  average  proposed  sentence  of  214  months. 


2  Actual  base  level  at  100  to  1  was  always  compared  to  proposed  base  level  at  1  to  1  for 
purposes  of  determining  whether  the  drug  was  crack  or  powder  cocaine. 

3  A  range  of  plus  or  minus  four  ba.se  levels  will  account  for  some  differences  in  Criminal 
History  Category  sentencing  levels,  thereby  determining  small  discrepancies  as  powder  instead 
of  crack. 


.^c> 
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DifTerence  in  Months  Between  Actual  and  Proposed  Sentencing: 

The  difference  in  months  is  the  difference  between  the  number  of  months  each  prisoner  was 
actually  sentenced  to,  and  the  number  of  months  that  each  prisoner  should  have  been  sentenced  to 
at  1 : 1 .  5;  1 ,  or  10: 1  (base:powder).  This  difference  in  months  is  the  total  number  of  months  that  will 
be  needlessly  served.  The  difference  in  months  is  multiplied  by  the  rising  monthly  cost  of  confining 
a  prisoner  (based  upon  figures  in  each  database  and  figures  published  by  the  Bureau  of  Prisons  in 
the  "Fact  Card,  December  1994"),  to  calculate  the  total  money  wasted  due  to  sentencing  base(crack) 
criminals  at  100:1. 

Cost  of  Confinement: 

This  study  assumes  that  the  amount  of  time  sentenced  is  the  will  be  the  time  actually  served, 
for  the  purposes  of  calculation.  It  is  possible  to  formulate  the  cost  of  community  confinement  and 
cost  of  supervision,  however,  this  task  would  be  neariy  insurmountable. 

Actual  cost  of  confinement  was  not  available  for  1995  and  future  years,  and  these  figures 
were  estimated  based  upon  the  increase  of  confinement  costs  in  previous  years,  7.8%  per  year. 

Determining  the  Racial  Breakdown: 

Statistical  racial  breakdowns  were  generated  for  base(crack)  and  powder  cocaine 
convictions  by  whites,  blacks,  Hispanics,  and  others. 
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METHODOLOGY  FOR  1992  DATABASE 

Although  data  on  the  type  of  drug  is  available,  data  on  amount  of  drug  was  missing  from  this 
database.  In  the  first  three  databases,  we  used  amount  of  drug  to  determine  many  factors  including 
the  base  level  at  which  they  were  sentenced  and  the  base  level  at  which  we  propose  they  should 
have  been  sentenced. 

To  solve  for  this  missing  data,  the  weight  ranges  for  each  base  level  were  estimated.  Base 
level  for  each  prisoner  was  computed  using  the  guideline  range  each  pnsoner  was  sentenced  under. 
Combining  the  base  level  of  sentence  with  a  determination  of  either  powder  or  crack  cocame.  we 
were  able  to  determine  the  range  of  amount  of  drug  the  prisoner  possessed.  The  range  of  weights 
were  then  averaged  and  assigned  each  prisoner  that  number  for  their  amount  of  drug.  This  figure 
was  substituted  for  the  Weight  in  Kilos  column,  and  the  model  was  computed  as  for  the  1987 
through  1990  years. 


^2^- 
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1991, 1993, 1994, 1995  METHODOLOGY 

The  grand  total  figures  for  1993  and  1994  had  to  be  extrapolated  because  we  did  not  have 
access  to  the  raw  databases.  We  did  have  annual  reports  to  the  Sentencing  Commission  for  those 
years,  however,  the  manner  in  which  those  figures  were  tallied  did  not  allow  us  to  break  them  down 
into  the  raw  data  we  needed  for  computation.  Our  extrapolations  are  therefore  calculated  upon 
actual  crime  statistics. 

The  1991  database  was  interpolated  for  similar  reasons.  While  we  did  have  the  actual 
database,  in  1991  the  database  did  not  contain  information  on  weight  of  drug  or  crack  vs.  powder 
by  prisoner.  Without  either  of  those  figures,  it  would  be  impossible  to  compute  an  equivalent  base 
level,  and  then  convert  that  into  a  proposed  base  level. 

Note: 

The  1993  to  1995  potential  savings  columns  are  extrapolated.  The  numbers  in  the  potential 
savings  column  reach  a  point  (at  the  date  of  enactment  of  the  U.S.  Sentencing  Commissions 
recommendation)  where  there  is  no  money  that  has  been  needlessly  spent  in  the  past.  For  this 
reason,  the  extra  money  spent  and  potential  savings  equal  each  other  in  the  later  years. 
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Mr.  Scott.  Mr.  Cullen,  we  have  an  anomaly  that  the  way  these 
mandatory  minimums  work,  somebody  with  a  little  bit  of  crack  will 
get  more  than  the  higher-up  distriouting  a  lot  of  powder  from 
which  the  crack  is  made.  Shouldn't  we  punish  the  people  higher  up 
more  seriously  than  the  people  lower  down? 

Mr.  Cullen.  There  are  two  parts  to  your  question. 

I  agree  that — if  your  question  presupposes  that  the  penalties  for 
powder  cocaine  are  too  lenient,  I  agree  with  you  and  I  would  en- 
dorse, as  I  said  in  response  to  the  chairman  s  question,  that  the 
time  that  people  are  serving,  or  most  are  getting,  suspended  sen- 
tences, be  looked  at  and  increased,  because  they  are  a  tremendous 
problem  to  the  country. 

But  I  endorse  what  Assistant  Attorney  General  Harris  said,  and 
that  is,  in  my  view,  you  have  to  look  at  a  gang  as  a  gang  and  each 
part  of  that  gang  is  playing  a  vitally  important  role,  and  I  don't 
have  sympathy  for  what  is  called  the  low-end  member  of  that  gang 
if  he  knows  what  he  is  involved  with. 

Mr.  Scott.  The  problem  we  have,  though,  is  if  you  take  him  out, 
somebody  is  going  to  fill  his  place  rather  quickly,  so  you  haven't 
done  society  much  good. 

Mr.  Cullen.  Two  responses,  and  I  will  try  to  be  short.  If  you  re- 
call the  Assistant  Attorney  General's  testimony,  it  is  only  anecdotal 
and  statistics  don't  bear  out  that  our  prisons  are  filled  with  young 
black  males  under  the  age  of  21  who  have  not  been  involved  in 
anjdhing  but  running  a  little  errand  one  time.  That  is  not  true 
with  regard  to  Federal  prosecutions.  They  are  part  of  conspiracies 
and  they  have  been  convicted  of  knowing  what  they  were  doing. 

It  is  only  the  exception,  and  the  exceptions  are  troublesome,  but 
the  system  is  not  ill,  I  don't  believe,  with  regard  to  the  distribution 
and  the  punishment  for  that  distribution  of  crack  cocaine. 

Mr.  Scott.  We  have  evidence  from  the  Bureau  of  Prisons  that  21 
percent  of  the  prisoners  have  no  record  of  current  or  prior  violence, 
no  involvement  in  sophisticated  criminal  activity,  no  prior  commit- 
ment; 21  percent  fit  that  category. 

Mr.  Cullen.  But  that  is  different  than  saying  21  percent  are  in 
only  because  of  a  minor  offense.  Those  21  percent,  with  the  excep- 
tion of  maybe  a  very,  very  few,  which — I  used  the  description  "an- 
ecdotal stories" — have  done  something  terribly  wrong,  and  people 
have  died  because  of  that  enterprise. 

As  you  know,  in  our  district,  in  Richmond  and  Portsmouth,  there 
is  death,  murder  and  intimidation  to  further  these  enterprises. 

Mr.  Scott.  We  also  know  in  our  jurisdiction  we  have  an  incarcer- 
ation rate  that  is  so  high  at  this  point  that  spending  additional 
money  to  lock  up  anybody  any  longer  than  we  have  them  has  to 
be  subjected  to  some  cost-benefit  analysis.  We  have  had  testimony 
from  others  that  lengthening  the  sentence  doesn't  do  anything  to 
reduce  recidivism,  and  the  question  is  how  people  are  deterred  with 
the  kinds  of  sentences  that  we  are  giving  out  now. 

I  have  serious  questions  as  to  whether  or  not — let  me  ask  Dr. 
Fagan.  Is  there  any  research  that  shows  that  stretching  these  sen- 
tences out  from  1-  to  a  10-vear  mandatory  minimum  reduces  the 
amount  of  cocaine  that  people  use? 

Mr.  Fagan.  Users — ^you  mean 

Mr.  Scott.  Either  one. 
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Mr.  Fagan.  By  our  data,  no,  we  have  not  seen  it.  At  some  point, 
the  risks  of  rearrest  actually  increase  with  longer  sentences  after 
we  control  for  other  factors,  including  prior  drug  involvement,  type 
of  drug,  and  so  on,  the  longer  that  one  is  sentenced  to  prison, 

Mr.  Scott.  Say  that  again. 

Mr.  Fagan.  The  risks  of  rearrest  actually  increase  the  longer 
that  one  is  sentenced  to  prison. 

Mr.  Scott.  And  so  lengthening  the  sentence  has  increased  recidi- 
vism? 

Mr.  Fagan.  It  increases  the  risk  of  recidivism.  The  likelihood  in- 
creases with  the  length  of  time  they  spend  in  prison  for  either  use 
or  sale  of  cocaine  or  crack. 

Mr.  Scott.  Is  that  isolating  out  the  fact  that  people  who  get 
longer  sentences  are  probably  more  guilty? 

Mr.  Fagan.  Yes. 

Mr.  Scott.  You  isolate  that  out? 

Mr.  Fagan.  Yes.  It  is  isolated  out  in  terms  of  controlling  for  se- 
verity of  prior  criminal  record,  prior  drug  selling,  age,  whether  or 
not  there  was  a  violent  offense  accompanying  the  distribution  or 
the  sale  or  the  use,  whatever  other  factors  we  felt  were  salient  with 
respect  to  their  involvement  in  drugs. 

There  is  a  statistical  point  to  be  made  also,  which  is  that  when 
you  analyze  samples  of  the  size  that  we  did,  which  were  23,000 
cases  in  one  study  and  6,000  cases  in  another,  questions  of  those 
kinds  of  sampling  biases  those  tend  to  get  washed  out.  In  other 
words,  yes,  we  did  control  for  all  the  possible  correlates  that 
might 

Mr.  Scott.  I  would  say  that  is  consistent  with  what  we  heard 
last  year  from  the  Director  of  the  Bureau  of  Prisons.  If  you  want 
to  reduce  recidivism,  you  give  education  in  prison;  you  get  a  lot  bet- 
ter deal  for  your  money. 

Mr.  Fagan.  Or  drug  treatment  and  prison. 

Mr.  Scott.  Does  anyone  else  want  to  comment? 

Dr.  McDonald,  have  you  done  research  in  this  area? 

Mr.  McDonald.  Well,  I  think  that  you  can  look  at  the  trend,  the 
numbers  in  here,  that  the  length  of  sentences  for  cocaine  distribu- 
tion has  gone  up  hugely  between  1986  and  1995.  I  haven't  seen  a 
rapid  decline  in  the  use  of  crack  that  one  could  attribute  to  that. 

Now,  obviously,  it  is  hard  to  infer  what  would  have  happened 
had  those  increases  not  have  occurred.  Just  prima  facie,  it  is  hard 
to  see  a  deterrent  effect  here. 

Mr.  Scott.  Could  Dr.  Kleber? 

Dr.  Kleber.  Yes.  I  think  we  need  to  be  very  careful  with  these 
statistics,  and  especially  the  anecdote.  I  have  often  said,  the  plural 
of  anecdote  is  not  data,  and  yet  anecdote  seems  to  always  carry  the 
day  even  though  one  can  usually  come  up  with  an  opposing  anec- 
dote. 

In  terms  of  what  has  come  up  in  the  last  5  minutes  or  so,  I 
haven't  heard  anyone  come  out,  when  I  hear  that  what  we  are 
doing  isn't  working:  on  the  contrary  the  homicide  rate  is  going 
down,  crack  use  in  our  major  cities  is  declining.  One  could  attribute 
that  to  a  variety  of  causes.  One  could  say,  the  cocaine  epidemic  has 
peaked  and  is  going  down.  One  could  say  that  we  have  locked  up 
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a  lot  of  the  potential  individuals  who  were  involved  in  the  dealing. 
Or  we  can  talk  about  an  age  cohort. 

But  in  any  event,  I  think  the  data  is  reasonably  good  that  there 
has  been  a  decline  in  both  the  homicide  rate  and  in  crack  initi- 
ation. So  to  say  that  our  current  policies  aren't  working,  is  an  un- 
wise extrapolation  from  data  that  could  be  interpreted  in  other 
ways. 

Mr.  CULLEN.  Mr.  Chairman,  if  I  could  just  add  one  minor  point. 

Mr.  McCoLLUM.  Certainly. 

Mr.  CuLLEN.  The  Federal  Government  is  criticized  for  a  lot  of 
things,  some  rightly,  some  probably  not.  But  in  the  area  of  law  en- 
forcement over  the  past  15  years,  there  have  been  tremendous  suc- 
cesses because  of  the  policy  that  the  Congress  adopted  by  biparti- 
san vote.  I  think  Senator  Kennedy  was  probably  the  author  of  the 
mandatory  minimum  sentence,  and  it  is  working  well  and  this 
would  be  a  tremendous  step  backwards  from  that. 

Mr.  McCoLLUM.  Dr.  Curry. 

Mr.  CuRRY.  Relative  to  that  point,  after  my  son  was  arrested,  I 
must  have  received  well  over  300  phone  calls  from  people  all  over 
the  metropolitan  area  that  I  had  never  seen  before.  What  they  tell 
me  is,  yes,  they  want  to  be  tough  on  crime,  but  they  never  thought 
that  that  kind  of  a  sentence  would  accompany  that  kind  of  behav- 
ior, and  that  is  the  message  I  am  getting.  Having  been  a  high 
school  principal  in  particular  for  12  years  in  Prince  George's  Coun- 
ty, I  can  tell  you  honestly  if  you  walk — and  I  took  this  survey  in 
a  high  school  of  roughly  1,600  students.  I  asked  over  half  the  stu- 
dents there  if  they  had  heard  the  term  "mandatory  minimums,"  if 
they  knew  what  it  meant,  if  they  knew  that  there  is  a  difference, 
crack  versus  powder. 

They  did  not.  Kids  don't  know.  They  don't  know.  So  using  that 
kind  of  punishment  as  a  deterrent  would  not  work.  Kids  don't 
know. 

Mr.  McCoLLUM.  I  think  what  we  are  hearing.  Dr.  Curry,  is  the — 
some  people  saying  that,  some  people  also  saying  the  prosecutors 
need  the  leverage  to  get  the  data.  So  we  are  having  a  lot  of— it  has 
been  a  very  good  hearing.  I  only  regret  that  the  day  has  been  bro- 
ken up  as  much  as  it  has,  because  had  it  not  been,  you  would  have 
had  many  more  Members — not  many  more,  several  more;  we  don't 
have  a  huge  committee — who  would  have  been  questioning  you; 
and  I  think  each  of  you  would  have  gotten  more  out  to  give  us. 

You  have  contributed  well.  The  statements  have  been  very  bene- 
ficial, they  have  been  diverse,  but  then  obviously  with  a  vote  by  the 
Sentencing  Commission,  I  am  confident  that  would  have  been  the 
case  had  we  had  any  panel  of  interested  parties. 

But  you  have  been  good  because  you  come  from  all  kinds  of  expe- 
riences and  backgrounds  that  have  loaned  to  your  knowledge,  and 
we  want  to  thank  you.  Most  of  you  come  from  quite  a  distance,  and 
I  don't  think  it  is  fair  to  attempt  to  pursue  this  further  because  we 
are  going  to  have  a  back-to-back  vote  on  the  floor  of  the  House.  The 
day  is  long. 

Again,  I  want  to  thank  all  of  you  for  coming.  We  are  going  to  ad- 
journ the  hearing  at  this  point.  Thank  you  very  much. 

The  hearing  is  adjourned. 

[Whereupon,  at  3:50  p.m.,  the  subcommittee  adjourned.] 


APPENDIXES 


Appendix  1. — Statement  of  Hon.  Maxine  Waters,  a 
Representative  in  Congress  From  the  State  of  California 

Mr.  Chairman,  thank  you  for  this  opportunity  to  share  with  this  subcommittee 
my  concerns  and  perspectives  regarding  the  important  issue  of  sentencing  for  per- 
sons convicted  of  possession  or  sale  of  crack  cocaine  and  powder  cocaine. 

All  of  us  are  concerned  by  the  spread  of  drugs  in  our  communities  and  the  vio- 
lence that  often  accompanies  the  drug  trade.  We  must  strike  back  at  drugs  with  ef- 
fective law  enforcement  that  works  hand-in-hand  with  our  communities.  We  must 
offer  greater  social  and  economic  opportunity  in  order  to  strike  back  against  the  de- 
spair and  lack  of  self-esteem  that  often  drives  people  to  a  life  of  drugs. 

Above  all,  we  need  a  justice  system  that  metes  out  punishment  equitably — not  one 
that  punishes  some  offenders  more  harshly  because  of  their  race,  their  class  or  be- 
cause they  were  involved  with  one  type  of  drug  instead  of  another. 

Mr.  Chairman,  I  am  convinced  that  our  justice  system  is  failing  this  very  impor- 
tant test. 

According  to  the  National  Institute  on  Drug  Abuse,  whites  accounted  for  two- 
thirds  of  those  who  tried  crack  cocaine  and  constituted  a  majority  of  the  most  fre- 
quent users. 

Notwithstanding  this,  African  Americans  and  Latinos  account  for  at  least  96  per- 
cent of  defendants  prosecuted  for  crack  offenses  in  federal  courts. 

In  the  U.S.  District  Court  serving  Los  Angeles  County  and  six  others,  federal  au- 
thorities did  not  prosecute  any  whites  for  crack  cocaine  offenses  between  1988  and 
1994.  Instead,  hundreds  of  white  defendants  were  charged  in  state  courts,  where 
possible  sentences  are  far  less  than  under  federal  mandatory  minimum  sentencing. 
The  difference  between  being  charged  in  state  court  rather  than  in  federal  court  can 
be  eight  years  for  the  same  offense.  Blacks  and  Latinos  convicted  in  federal  courts 
can  receive  10  year  mandatory  minimums  while  whites  prosecuted  in  state  courts 
face  a  maximum  of  five  years  and  often  receive  no  more  than  a  one  year  sentence. 

The  Los  Angeles  Times  recently  contrasted  two  cases.  In  one,  a  Black  man  was 
arrested  with  70  grams  of  crack  by  an  undercover  DEA  agent.  He  was  convicted  and 
sentenced  to  a  10-year  term.  A  white,  arrested  with  67  grams  of  crack  in  the  front 
seat  of  his  car,  was  sentenced  to  less  than  a  year  in  jail  and  probation. 

This  pattern  is  mirrored  nationwide.  A  1992  study  found  that  only  minorities 
were  prosecuted  for  crack  oflenses  in  federal  courts  in  17  states  and  many  cities, 
includiing  cities  such  as  Miami,  Dallas,  Boston,  and  Denver. 

In  1984,  Congress  passed  the  Sentencing  Reform  Act,  intending  to  reduce  the  dis- 
parity in  federal  sentences  from  one  judge  to  another  and  "toughen  up"  penalties. 
Conviction  for  possession  of  even  five  grams  of  crack  means  a  mandatory  five-year 
prison  term.  Fifty  grams  equals  ten  years. 

It  is  worth  mentioning  that  the  federal  mandatory  minimums  for  powder  co- 
caine— a  more  high-class  product — are  substantially  less — five  years  for  500  grams, 
10  years  for  five  kilos.  Sentences  for  powder  cocaine  are  "softer**^  than  those  for  crack 
coceiine  by  a  factor  of  100  to  one. 

Many  federal  judges—judges  such  as  Judge  Terry  Hatter  in  Los  Angeles,  Judge 
Harold  Greene  in  New  York,  and  Judge  Lyle  Strom  of  Omaha — already  believe  that 
mandatory  minimum  sentences,  thougn  appealing  to  a  "get  tough"  mentality,  are  in- 
compatible with  the  requirements  of  justice.  This  most  recent  evidence  clearly  shows 
a  disparity  in  sentencing  between  those  who  are  white  and  those  who  are  African 
American  and  Latino  that  can  only  heighten  our  concern. 

"Equal  justice  under  the  law"  cannot  simply  be  a  platitude  carved  into  stone 
above  the  entrances  to  the  halls  of  justice.  If  our  system  of  justice  is  to  be  credible 
to  the  p>eople  of  our  nation,  then  we  must  eradicate  such  disparities  in  sentencing 
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as  we've  seen  in  crack  cocaine  cases.  I  hope  this  oonunittee  will  take  seriously  the 
need  to  rectify  this  unequal  justice. 
Thank  you. 
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Appendix  2. — Statement  of  Wade  Henderson,  Director, 
National  Association  for  the  Advancement  of  Colored 
People,  Washington  Bureau 

I.  Introduction  and  Summary 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  the  opportunity  to 
testify  before  you  today  on  behalf  of  the  National  Association  for  the  Advancement 
of  Colored  People  (NAACP).  I  am  Wade  Henderson,  Director  of  the  Washington  Bu- 
reau oftheNAACP. 

The  NAACP  is  the  nations  oldest  and  largest  civil  rights  organization,  with  over 
600,000  members  in  the  50  states,  the  District  of  Columbia,  and  Europe.  The 
NAACP  is  committed  to  the  protection  of  fundamental  civil  rights  under  tne  Con- 
stitution for  African  Americans,  and  by  extension — all  persons  here  in  the  United 
States. 

The  NAACP  is  also  a  founding  member  of  the  Coalition  for  Equitable  Sentencing, 
a  nonpartisan  coalition  of  over  20  criminal  justice,  civil  and  human  rights,  and  refi- 
gious  organizations  that  have  joined  together  to  educate  the  public  and  Congress 
about  the  unwarranted  disparity  in  cocaine  law  sentencing.^  The  NAACP  and  the 
Coalition  for  Equitable  Sentencing  believe  that  the  racial  implications  and  ramifica- 
tions of  current  sentencing  policies  for  crack  and  powder  cocaine  raise  serious  ques- 
tions of  equal  protection  of  the  law  and  freedom  from  disproportionate  punishment. 
We  believe  that  the  overwhelming  weight  of  the  evidence  shows  that  mandatory 
minimum  sentences  for  crack  cocaine  are  not  medically,  scientifically,  or  socially 
supportable  and  unfairly  burden  the  African  American  community. 

The  particular  provision  to  which  we  object  is  the  so-called  "lOO-to-l"  quantity 
ratio  between  crack  and  powder  cocaine.^  Under  this  provision,  possession  or  dis- 
tribution of  five  grams  of  crack  carries  the  same  penalty  as  500  grams  of  powder 
cocaine.  Congress  passed  these  laws  in  1986  ana  1988,  making  policy  based  on 
media  hype,  without  ever  taking  testimony  of  cocaine  pharmacology,  prison  capacity, 
impact  on  courts  and  prosecutorial  caseloads,  or  on  appropriate  sentences  for  the 
two  forms  of  the  drug. 

Despite  popular  belief  that  crack  is  some  sort  of  wonder  drug,  in  fact  it  is  nothing 
more  than  the  street  term  for  cocaine  base.  Crack  is  easily  manufactured  by  heating 
cocaine  hydrochloride  or  "powder  cocaine"  with  baking  soda  on  a  stove  top.^  Yet,  de- 
spite the  similar  pharmacology  of  crack  and  powder  cocaine,  the  sentences  for  pos- 
session and  distribution  of  crack  are  100  times  greater  than  for  powder  cocaine. 

All  of  the  arguments  typically  advanced  in  support  of  this  aistinction  fall  apart 
upon  reasoned  analysis.  Those  who  continue  to  oppose  the  equalization  of  these 
mandatory  minimum  sentences  have  ignored  the  medical  and  empirical  evidence 
that  fatally  undermines  their  position  and  instead  have  clung  to  the  misinformation 
disseminated  by  the  media  during  the  past  decade. 

These  media  reports  cannot  and  ought  not  provide  the  basis  for  our  understand- 
ing about  crack  cocaine,  let  alone  influence  our  country's  federal  laws  on  cocaine 
sentencing.  But  they  have.  For  this  reason,  we  applaud  the  United  States  Sentenc- 
ing Commission's  unbiased  and  thorough  study  of  the  issue  and  its  Special  Report 
to  Congress  which,  based  on  the  overwhelming  weight  of  the  evidence  and  testimony 
it  received,  has  recommended  that  the  lOO-to-1  quantity  ratio  be  eliminated.  The 
Sentencing  Commission  also  has  introduced  an  amendment  to  correct  this  flawed 
provision.  We  wholeheartedly  endorse  this  amendment  and  urge  Congress  to  allow 
it  to  take  effect. 


iln  addition  to  the  NAACP,  other  member  organizations  of  the  Coalition  for  Equitable  Sen- 
tencing include  the  American  Civil  Liberties  Union,  Americans  for  Democratic  Action,  Center 
for  the  Study  of  Harassment  of  African  Americans,  Criminal  Justice  Policy  Foundation,  Drug 
Policy  Foundation,  Families  Against  Discriminative  Crack  Law,  Families  Against  Mandatory 
Minimunis,  General  Board  of  Church  and  Society  of  the  United  Methodist  Church,  National  As- 
sociation of  Black  Social  Workers,  National  Association  of  Criminal  Defense  Lawyers,  National 
Black  Caucus  of  State  Legislators,  National  Black  Police  Association,  National  Committee 
Against  Repressive  Legislation,  National  Conference  of  Black  Lawyers,  National  Legal  Aid  and 
Defender  Association,  National  Islamic  Political  Foundation,  National  Lawyers  Guild,  National 
Rainbow  Coalition,  National  Urban  League,  The  Sentencing  Project,  Southern  Christian  Leader- 
ship Conference,  and  the  Special  Committee  on  Racism  and  the  Drug  War. 

^See  21  U.S.C.  844(a)  (possession),  21  U.S.C.  §§841(bXlXA),  841(bXlXB)  (trafficking),  21 
U.S.C.  §960(bXl)  &  960(b)(2)  (importation),  and  the  Sentencing  Guidelines  promulgated  pursu- 
ant thereto. 

3  See  U.S.  Bureau  of  Justice  Statistics,  Dep't  of  Justice,  Drugs,  Crime  and  the  Justice  System, 
NCJ-133652  181  (Dec.  1992). 
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This  proposed  amendment  is  important  not  just  because  it  corrects  an  irrational 
federal  policy.  It  also  serves  the  critical  function  of  eliminating  from  our  federal 
statutes  a  provision  that  is  racially  discriminatory.  As  explained  in  more  detail 
below,  Africtm  Americans  almost  exclusively  bear  the  brunt  of  this  harsh  penalty. 
The  fact  that  the  100-to-l  quantity  ratio  has  such  a  disparate  impact  on  a  racial 
minority  is,  by  itself,  reason  to  eliminate  it  from  our  federal  code,  particularly  given 
the  absence  of  any  compelling — or  even  rational — government  interest  in  preserving 
it.  In  fact,  the  current  policy  may  perpetuate  many  of  the  underlying  social  problems 
it  is  intended  to  address,  by  unfairly  targeting  racial  minorities  for  harsh  treatment 
by  the  federal  government.  We  therefore  urge  Congress  to  allow  the  Sentencing 
Commission  to  do  the  job  it  was  hired  to  do  and  to  allow  this  amendment  finally 
correcting  this  disastrous  policy  to  take  effect. 

II.  The  Disparate  Impact  of  the  Policy  on  African  Americans  Compels  the 
Conclusion  That  the  Current  Poucy  Is  Unfair 

The  100-to-l  quantity  ratio  between  crack  and  powder  cocaine  should  be  aban- 
doned because  it  is  irrational  and  racially  discriminatory.  Because  the  current  policy 
burdens  African  Americans  almost  exclusively.  Congress  should  eliminate  it— even 
if  the  policy  otherwise  were  rational.  Failure  to  correct  this  racially  discriminatory 
policy  will  serve  only  to  exacerbate  many  of  the  problems  associated  with  drug 
abuse  in  this  country,  including  lack  of  respect  for  the  law. 

A.  THE  discriminatory  EFFECT  OF  THE  100-TO-l  QUANTITY  RATIO  IS  STAGGERING 

On  February  28,  1995,  the  Sentencing  Commission  released  a  thorough  and  me- 
ticulously prepared  report  on  the  disparity  in  the  sentencing  of  crack  and  powder 
cocaine  defendants.  The  Report  stated  that  "[federal  sentencing  data  leads  to  the 
inescapable  conclusion  that  Blacks  comprise  the  largest  percentage  of  those  affected 
by  the  penalties  associated  with  crack  cocaine."'*  The  Report  disclosed  that  in  1993, 
88.3%  of  those  sentenced  federally  for  crack  offenses  were  African  American,  while 
only  4.1%  were  white.' 

What  makes  this  statistic  particularly  alarming  is  that  whites  comprise  a  much 
higher  proportion  of  crack  users  in  this  country  than  African  Americans.  In  fact, 
64.4%  of  crack  users  are  white  (2.4  million),  while  about  26.6%  are  African  Amer- 
ican (990,000),  and  9.2%  are  Hispanic  (348,000).6 

Moreover,  although  the  National  Household  Survey  on  Drug  Abuse  reports  that 
91%  of  those  who  had  used  cocaine  in  1990  sniffed  or  snorted  it — as  compared  with 
31%  who  smoked  if — and  that  the  greatest  number  of  documented  crack  users  are 
white,®  the  "war  on  drugs"  has  been  disproportionately  targeted  at  inner  city  Black 
communities.  This  has  caused  an  overwhelming  number  of  prosecutions  directed 
against  the  31%  who  smoke  cocaine  in  crack  form,  resulting  in  a  vastly  dispropor- 
tionate number  of  African  Americans  convicted  and  incarcerated. 

As  a  result  of  these  discriminatory  effects,  African  Americans  increasingly  spend 
many  more  years  of  their  lives  in  jail  for  cocaine-related  offenses  than  whites.  A  De- 
partment 01  Justice  commissioned  study  on  federal  sentencing  policies  found  that 
between  1986  and  1990,  both  the  rate  and  average  length  of  imprisonment  for  fed- 
eral offenders  increased  for  African  Americans  in  comparison  to  whites,  and  that  the 
higher  proportion  of  African  Americans  charged  with  crack  offenses  was  ''(t)he  single 
most  important  difference  accounting  for  the  overall  longer  sentences  imposed  on 
Blacks,  relative  to  other  racial  groups."*  The  study's  analysis  concluded  that: 

If  legislation  and  guidelines  were  changed  so  that  crack  and  powdered  co- 
caine traffickers  were  sentenced  identically  for  the  same  weight  of  cocaine, 
this  study's  analysis  suggests  that  the  BlackAVhite  difference  in  sentences 
for  cocaine  trafficking  would  not  only  evaporate  but  would  slightly  re- 
verse, i" 


*See  U.S.  Sentencing  Comm'n  Special  Report  to  Congress,  supra  note  3,  at  xi. 

'See  U.S.  Sentencing  Comm'n  Special  Report  to  Congress,  supra  Table  13,  Race  of  Drug  Traf- 
ficking Defendants,  (Oct.  1,  1992  through  Sept.  30,  1993). 

^See  Natl  Inst,  for  Drug  Abuse,  Nal'l  Household  Suruey  on  Drug  Abuse,  Population  Estimates 
1991  Table  5-B,  5-C,  5-D  (Nov.  20,  1992). 

''See  U.S.  Bureau  of  Justice  Statistics,  supra  note  2,  at  24. 

*See  Natl  Inst,  for  Drug  Abuse,  supra  note  31. 

*See  U.S.  Bureau  of  Justice  Statistics,  Dep't  of  Justice,  Office  of  Justice  Programs,  Sentencing 
in  the  Federal  Courts:  Does  Race  Matter?  (Nov.  1993);  see  also  U.S.  Sentencing  Comm'n  Special 
Report  to  Congress,  supra  note  3,  at  162. 

w/d.  at  2. 
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B.  ANY  GOVERNMENT  POLICY  THAT  HAS  SUCH  A  DISPARATE  IMPACT  ON  A  RACIAL 
MINORITY  SHOULD  BE  SUBJECT  TO  HEIGHTENED  SCRUTINY  BY  LEGISLATORS 

A  fundamental  principle  of  any  democracy  in  which  racial  or  ethnic  minorities 
currently  suffer — or  historically  have  suffered — racial  discrimination  should  be  that 
every  government  policy  that  has  a  disparate  impact  on  a  racial  minority  should  be 
subjected  to  heightened  scrutiny  by  tne  legislators.  The  Sentencing  Commission 
heeded  this  basic  principle  when  it  concluded  that  it  was  not  sufficient  simply  to 
determine  whether  the  100-to-l  quantity  ratio  was  enacted  with  a  racially  discrimi- 
natory intent;  instead,  the  Commission  stated  that  its  "evaluation  of  the  fairness  of 
current  penalties  must  go  beyond  ensuring  that  the  rules  are  racially  neutral."  ^^ 

Affording  heightened  scrutiny  to  sentencing  provisions  that  burden  racial  minori- 
ties disproportionately  is  consistent  with  Congress'  intent  in  adopting  the  guidelines 
almost  a  decade  ago.  The  Sentencing  Guidelines  were  promulgated  with  the  express 
purpose  of  providing  certainty  and  fairness  in  sentencing  and  to  eliminate  unwar- 
ranted sentencing  msparities.i^  The  Commission  was  commanded  to  "assure  that 
the  guidelines  and  policy  statements  are  entirely  neutral  as  the  race,  sex,  national 
origin,  creed,  and  socioeconomic  status  of  offenders."^^  The  problem  facing  Congress 
now,  however,  is  that  a  provision  which  appears  racially  neutral  on  its  face,  in  fact 
has  a  substantial  racially  discriminatory  effect. 

Most  equal  protection  challenges  to  the  100-to-l  Quantity  ratio  have  failed  in  the 
federal  courts  because,  under  current  federal  equal  protection  analysis,  a  statute 
will  be  subjected  to  strict  scrutiny  onlv  if  it  can  be  shown  that  the  legislature  en- 
acted the  particular  statute  "because  of,"  not  merely  "in  spite  of,"  a  racially  discrimi- 
natory effect.  1^  However,  the  mere  fact  that  a  statute  may  not  be  unconstitutional 
under  prevailing  jurisprudence  does  not  mean  that  the  statute  makes  good  sense. 
Government  should  not  be  indifferent  to  the  racially  discriminatory  eflects  of  its 
policies.  Instead,  it  should  seek  to  eliminate  the  racially  discriminatory  impact  of 
all  government  policies  that  harm  racial  minorities,  regardless  of  whether  the  policy 
was  adopted  witn  the  best — or  worst — of  motives.  As  one  commentator  has  described 
succinctly,  it  makes  no  difference,  from  the  perspective  of  the  individual  who  suffers 
the  discriminatory  harm,  whether  the  harm  was  inflicted  intentionally  or  with  utter 
indifference: 

[MJinorities  can  also  be  injured  when  the  government  is  "only"  indifferent 
to  their  suffering  or  "merely"  blind  to  how  prior  official  discrimination  con- 
tributed to  it  and  how  current  acts  will  perpetuate  it  .  .  .  .If  the  gov- 
ernment is  barred  from  enacting  laws  with  an  eye  to  invidious  discrimina- 
tion against  a  particular  group,  it  should  not  be  free  to  visit  the  same 
wrong  whenever  it  happens  to  be  looking  the  other  way.  If  a  state  may  not 
club  minorities  with  its  fist,  surely  it  may  not  indifferently  inflict  the  same 
wound  with  the  back  of  its  hand.^' 

The  Minnesota  Supreme  Court  adopted  this  reasoning  when  it  rejected  the  State's 
argument  that  the  crack/cocaine  classification  legitimately  served  to  facilitate  pros- 
ecution of  "street  level"  dealers  or  that  such  disparate  treatment  was  necessary  be- 
cause of  the  alleged  more  addictive  and  dangerous  nature  of  crack.  The  Minnesota 
Supreme  Court  stated: 

There  comes  a  time  when  we  cannot  and  must  not  close  our  eyes  when 
presented  with  evidence  that  certain  laws,  regardless  of  the  purpose  for 
which  they  were  enacted,  discriminate  unfairly  on  the  basis  oi  race — that 
in  Minnesota,  the  predominately  black  possessors  of  three  grams  of  crack 
cocaine  face  a  long  term  of  imprisonment  with  presumptive  execution  of 
sentence  while  the  predominately  white  possessors  of  three  grams  of  pow- 
der cocaine  face  a  lesser  term  of  imprisonment  with  presumptive  probation 
and  stay  of  sentence.  ^^ 

While  a  state,  such  as  Minnesota,  certainly  bears  the  responsibility  to  assess  hon- 
estly and  responsibly  the  racial  implications  of  the  statutes  that  it  passes  and  the 
punishment  that  it  metes  out  to  its  citizens.  Congress  has  a  special  obligation  to 
ensure  that,  in  the  absence  of  a  compelling  government  interest,  the  laws  by  which 
it  seeks  to  bind  an  entire  nation  are  neutral  with  respect  to  their  impact  on  racial 


11  Sec  Statement  of  the  Comm'n  Majority,  supra  note  15,  at  6. 

^See  28  U.S.C.  §99I(bXlXB). 

i^28U.S.C.  §  994(d). 

i*See  McClesky  v.  Kemp.  481  U.S.  279,  298  (1987). 

16  See  Laurence  Tribe,  American  Constitutional  Law,  1518-19  (2nd  ed.  1988). 

i«See  Russell,  supra  note  21,  477  N.W.2d  at  886. 
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minorities  in  purpose,  as  well  as  effect.  Regardless  of  the  standard  a  court  might 
apply  to  such  discriminatory  effects,  Congress  should  weigh  them  heavily  in  its  pol- 
icy-making decisions. 

C.  THIS  RACIALLY  DISCRIMINATORY  POLICY  MAY  ACTUALLY  CONTRIBUTE  TO 
UNDERLYING  SOCIAL  PROBLEMS 

Far  from  serving  a  compelling  governmental  interest,  this  100-to-l  quantity  ratio 
actually  may  contribute  to  the  social  problems  that  it  was  intended  to  cure.  Any 
government  policy  that  has,  as  its  effect,  the  singling  out  of  a  racial  minority  for 
negative  treatment  or  otherwise  places  burdens  upon  that  group  from  which  other 
racial  groups  remain  free,  inevitably  breeds  distrust  of  the  government,  cynicism, 
and  ladi  of  respect  for  the  law. 

All  of  these  consequences — particularly  when  combined  with  the  pressures  and  in- 
dignities of  poverty,  racism,  failed  school  systems  and  deplorable  living  conditions — 
contribute  to  the  growing  sense  among  African  Americans,  as  well  as  other  racial 
minorities,  that  because  tne  criminal  justice  system  as  well  as  other  government  in- 
stitutions often  seem  utterly  indifferent  to  their  interests,  there  is  no  point  in  at- 
tempting to  participate  in  the  American  democracy  or,  in  the  view  of  a  disturbing 
number  of  young  people,  legal  economies. 

The  belief  that  the  criminal  Justice  system  operates  in  a  racially  discriminatory 
manner  is  not  far-fetched  or  unfounded.  To  the  contrary,  the  evidence  is  overwhelm- 
ing that  the  criminal  justice  system  often  unfairly  targets  African  Americans  and 
their  communities  for  surveillance,  investigation,  prosecution,  and  harassment.  For 
example,  the  decision  whether  a  crack  offender  will  be  prosecuted  in  state  or  federal 
court  nas,  in  certain  areas,  produced  a  bifurcated  approach  in  which  African  Ameri- 
cans are  prosecuted  in  federal  court  and  whites  are  prosecuted  predominantly  in 
state  court,  where  the  penalties  are  much  less  severe. 

An  investigation  by  the  Los  Angeles  Times  found  that  in  Los  Angeles  County  and 
the  six  surrounding  counties  not  a  smgle  white  person  has  ever  been  convicted  in 
federal  court  of  a  crack  offense  since  1986,  when  Congress  enacted  mandatory  mini- 
mum sentences  for  crack -related  offenses.  This  is  the  case  despite  the  fact  that,  as 
described  above,  the  majority  of  crack  users  are  white.  Moreover,  in  Los  Angeles 
County  alone,  during  the  period  from  1988  to  1994,  hundreds  of  white  crack  oflend- 
ers  were  convicted  in  state  court,  while,  during  the  same  period,  federal  authorities 
did  not  prosecute  any  white  crack  offenders.^'' 

In  defense  of  their  practices,  federal  authorities  assert  that,  given  the  reality  of 
limited  enforcement  resources,  they  must  focus  on  dealers  in  minority  communities, 
where  the  crack  trade  is  particularly  violent  and  destructive  and  that,  by  focusing 
on  minority  communities,  they  are  able  to  concentrate  their  efforts  on  prosecuting 
major  crack  traffickers.  Contrary  to  the  government's  assertions,  however,  the  evi- 
dence indicates  that  the  majority  of  federal  crack  defendants  are  not  major  distribu- 
tors or  kingpins;  instead,  most  are  low-level  dealers,  lookouts,  and  couriers.  In  fact, 
a  Sentencing  Commission  survey  of  146  federal  crack  prosecutions  found  that  only 
eight  involved  hieh-level  dealers. 

Many  experts  nave  become  increasingly  skeptical  that  the  targeting  of  impover- 
ished African  American  communities  for  law  enforcement  efforts  actually  furthers 
the  "war  on  drugs"  in  any  meaningful  respect.  They  recognize  that  because  cocaine 
dealers  in  these  communities  have  few  alternative  means  of  producing  income,  the 
imprisonment  of  one  drug  dealer  simply  opens  a  niche  for  a  new  dealer.*®  In  fact, 
some  commentators  have  concluded  that  such  police  procedures  substantially  add  to 
cocaine  related  violence.  As  one  expert  observed: 

Intensified  law  enforcement  efforts  probably  contribut[e]  to  increased  lev- 
els of  violence.  Street  sweeps,  neighborhood  saturation,  buy-bust  operations 
and  the  like  lead  to  increased  violence  in  a  number  of  ways.  For  example, 
removing  dealers  from  their  established  territory  by  arresting  them  creates 
a  vacuum  that  other  dealers  fight  to  fill.  By  the  time  these  hostilities  have 
ended,  convicted  dealers  may  have  returned  from  prison  and  attempted  to 
reassert  their  authority,  resulting  in  a  new  round  of  violence. 

Federal  officials  also  defend  their  practices  on  the  ground  that  white  offenders 
oft«n  do  not  sell  large  enough  quantities  to  qualify  for  federal  prosecution.  However^ 
federal  enforcement  efforts  frequently  employ  a  tactic  known  as  "bargaining-up," 


I'The  Los  Angeles  Times  reports  that  one  white  defendant  was  recently  indicted  and  cur- 

^^See  M.  Kleiman  and  K.  Smith,  State  and  Local  Drug  Enforcement:  In  Search  of  a  Strategy 
71  (1990). 
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which  involves  repeated  solicitations  until  the  quantity  crosses  the  50-gram  thresh- 
old, triggering  the  ten  year  mandatory  sentence.  Defense  attorneys  assert  that  a  dis- 
proportionately high  number  of  African  American  offenders  are  "bargained-up" 
through  repeated  undercover  transactions.  Additionally,  the  use  of  "bargaining-up" 
brings  into  question  the  federal  government's  assertion  that  it  seeks  to  go  after  the 
major  traffickers;  "bargaining-up"  an  offender  several  times  to  reach  the  50-gram 
threshold  casts  doubt  on  whether  an  offender  is  truly  a  major  distributor. 

Clearly,  the  failure  of  federal  officials  who  are  charged  with  investigative  and 
prosecutorial  responsibilities  to  exercise  consistently  their  discretion  in  a  racially 
neutral  manner  nighlights  the  critical  need  for  the  penalties  between  crack  and 
powder  cocaine  to  be  equalized,  because  the  biased  exercise  of  prosecutorial  discre- 
tion serves  to  increase  the  discriminatory  effects  of  the  100-to-l  quantity  ratio. 
While  discrimination  against  racial  minorities  in  any  form  is  deplorable,  it  is  par- 
ticularly dangerous  in  our  criminal  justice  system.  Elimination  of  the  100-to-l  quan- 
tity ratio  will  be  an  important  step  in  the  development  of  a  fair  and  reasonable  na- 
tional drug  policy. 

III.  Legislative  History 

Influenced  by  media  hype  and  erroneous  assumptions  about  crack.  Congress  en- 
acted The  Anti-Drug  Abuse  Act  in  1986  ("1986  Act*').  The  1986  Act  created  the  first 
distinction  between  crack  and  powder  cocaine.  It  also  created  the  basic  framework 
of  mandatory  minimum  penalties  that  currently  apply  to  federal  drug  trafficking  of- 
fenses. The  1986  Act  established  two  classes  of  mandatory  minimum  sentences.  For 
the  highest  level  traffickers,  a  minimum  ten  year  sentence,  without  parole,  was  pro- 
vided for  participating  in  the  manufacture,  distribution  or  conspiracy  to  manufac- 
ture or  distribute  five  kilograms  of  cocaine  (approximately  eleven  pounds,  now 
worth  approximately  $100,000  wholesale).  For  mid-level  cocaine  distributors,  a  five 
year  minimum  was  set  for  500  grams  (a  little  more  than  one  pound,  about  $10,000 
wholesale).  For  crack  cocaine,  however,  the  ten  year  minimum  was  set  for  only  50 
grams  of  crack — less  than  two  ounces,  and  the  five  year  minimum  was  set  for  five 
grams — about  the  weight  of  two  pennies.  These  quantity  thresholds  in  the  1986  Act 
created  the  100-to-l  sentencing  ratio  between  crack  ana  powder  cocaine. 

Unfortunately,  the  1986  Act  was  expedited  through  Congress,  and  its  passage  left 
behind  a  very  limited  legislative  history.  Although  many  individual  members  deliv- 
ered floor  statements  about  the  Act,  Congress  dispensed  with  most  of  the  typical 
legislative  process,  including  committee  hearings  and  committee  analysis  of  the 
Act's  provisions.  The  legislative  history  of  the  1986  Act  contains  no  discussion  of  the 
rationale  for  the  100-to-l  sentencing  ratio  between  crack  and  powder  cocaine. 

Mr.  Eric  Sterling,  former  counsel  to  the  House  Judiciary  Subcommittee  on  Crime 
and  significant  participant  in  the  development  of  many  provisions  of  the  1986  Act, 
testified  before  the  United  States  Sentencing  Commission  in  1993  regarding  the  po- 
litical climate  under  which  the  1986  Act  was  passed.  He  explained  that  the  overdose 
death  of  NCAA  basketball  star  Len  Bias  focused  tremendous  national  attention  on 
cocaine  and  led  politicians  to  react  hastily  and  emotionally.  Mr.  Sterling  described 
Representatives  filling  the  Congressional  Record  with  articles  of  "crazed  black  men 
killing  innocent  people  while  on  cocaine."  He  quoted  Senator  Chiles  as  stating,  "I 
doubt  America  can  survive  crack."  Senator  Gramm,  Mr.  Sterling  continued,  added 
an  amendment  sentencing  imprisoned  cocaine  possessors  to  twice  the  amount  of 
time  they  would  have  received  had  they  possessed  a  grenade  instead.  Thus,  in  this 
climate.  Congress  composed  in  thirty  days,  with  no  hearing  and  little  debate,  the 
troubling  100-to-l  sentencing  ratio  between  crack  and  powder  cocaine. 

In  1988,  Congress  enacted  an  amendment  to  the  1986  Act  that  made  crack  co- 
caine the  only  drug  with  a  mandatory  minimum  penalty  for  a  first  offense  of  simple 
possession. ^^  Until  this  time,  the  penalty  for  simple  possession  was  the  same  re- 
gardless of  the  drug  possessed — a  misdemeanor  witn  a  maximum  of  one  year  impris- 
onment for  a  first  time  offender.  The  1988  Amendment  set  a  mandatory  minimum 
felony  penalty  of  five  years  for  a  first  time  offender's  simple  possession  of  more  than 
five  grams  of  crack  cocaine.^o  The  maximum  one  year  penalty  for  a  first  offense  re- 
mained the  same  for  possession  of  any  other  form  of  cocaine,  however.  Thus,  Con- 
gress extended  the  100-to-l  sentencing  ratio  between  crack  and  powder  cocaine  to 
simple  possession  as  well  as  distribution. 


i»Title  V,  §6371  of  Pub.  L.  No.  100-690,  102  Stat.  4370,  amended  21  U.S.C.  §844(a). 

^A  mandatx)ry  minimum  sentence  of  5  years  and  a  maximum  of  20  years  was  established 
for  possession  of:  5  grams  of  crack  for  a  first  conviction;  3  grams  for  a  second  conviction;  1  gram 
for  a  third  conviction.  See  21  U.S.C.  §  844(a). 
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Interestingly,  the  bill  for  the  1988  Amendment  did  not  contain  these  mandatory 
minimum  j>enalties  for  possession  of  crack  cocaine  when  it  was  originally  introduced 
in  Congress.  These  penalties  were  added  in  floor  action  in  both  the  House  and  Sen- 
ate.2i  Once  again,  relatively  little  debate  surrounded  the  proposals  to  attach  manda- 
tory minimum  penalties  to  simple  possession  of  crack  cocaine. 

On  October  13,  1993,  Representative  Charles  Rangel  (D-NY)  introduced  the 
"Crack-Cocaine  Equitable  Sentencing  Act  of  1993"  (H.R.  3277)  to  eliminate  the  co- 
caine sentencing  disparity  by  making  the  sentences  of  those  convicted  of  crack  co- 
caine offenses  equivalent  to  those  convicted  of  powder  cocaine  offenses.  This  legisla- 
tion was  later  incorporated  into  "The  Crime  Prevention  and  Criminal  Justice  Re- 
form Act"  (H.R.  3315),  was  introduced  in  the  103rd  Congress,  and  was  offered  by 
Representative  William  Hughes  (D-NJ)  as  an  amendment  to  "The  Violent  Crime 
Control  and  Law  Enforcement  Act"  (H.R.  3355).  The  original  Hughes  amendment, 
however,  was  replaced  with  a  provision  adopted  unanimously  by  the  United  States 
House  of  Representatives  and  later  signed  by  President  Clinton  as  part  of  the  1994 
Crime  Bill.  The  provision  directed  the  Sentencing  Commission,  a  bipartisan,  inde- 
pendent agency  in  the  judicial  branch,  to  study  the  issue  and  to  submit  a  report 
to  Congress  by  the  end  of  the  year  on  the  unequal  penalty  levels  for  powder  and 
crack  cocaine.22  Representative  Rangel  reintroduced  the  "Crack -Cocaine  Equitable 
Sentencing  Act"  (H.R.  1264)  in  the  104th  Congress. 

After  meticulously  examining  the  facts  surrounding  the  cocaine  sentencing  dispar- 
ity, the  Sentencing  Commission  issued  its  Special  Report  to  Congress,  "Cocaine  and 
Federal  Sentencing,"  on  February  28,  1995.  Although  the  Commissioners  unani- 
mously agreed  that  the  disparity  between  sentences  for  crack  and  powder  cocaine 
was  far  too  great  and  should  be  reconsidered,  the  Commissioners  declined  to  submit 
specific  recommendations  to  Congress  as  to  what  the  ratio  should  be,  stating  that 
they  would  do  so  by  May  1996.  The  Commission  subsequently  resolved  to  move  that 
date  up  one  year  and,  on  May  1,  1995,  submitted  to  Congress  its  recommendations 
regarding  "retention  or  modification"  of  the  sentencing  policy  between  differing 
forms  of  cocaine.  The  Commission  stated  that  it: 

[ujnanimously  agrees  that  the  current  100-to-l  quantity  ratio  [between 
crack  and  powder  cocaine]  found  in  the  mandatory  minimum  penalty  stat- 
utes, and  replicated  in  the  current  sentencing  guidelines,  cannot  be  rec- 
ommended and  should  be  changed.  Further,  the  Commission  unanimously 
believes  that  the  current  five-year  mandatory  minimum  for  simple  posses- 
sion of  crack  cocaine  should  be  reconsidered.^ 

In  addition,  the  Commission  transmitted  to  Congress  an  amendment  to  its  sen- 
tencing guidelines  to  equalize  the  penalties  between  crack  and  powder  cocaine  and 
recommended  that  Congress  equalize  the  statutory  cocaine  penalties.  This  guideline 
amendment  will  go  into  effect  November  1,  1995,  unless  Congress  opposes  it.  The 
Commission  also  submitted  to  Congress  proposed  legislation,  'The  Cocaine  Penalty 
Adjustment  Act  of  1995,"  to  harmonize  the  crack  penalty  statutes  with  the  guideline 
amendments. 

The  Commission's  bill  essentially  parallels  the  Rangel  bill,  as  it  provides  that  the 
penalty  for  simple  possession  and  trafficking  in  crack  and  pwwder  cocaine  should  be 
equal. 

IV.  Impact  of  the  Media 

As  the  Sentencing  Commission's  Special  Report  to  Congress  explained,  the  media 
has  played  a  significant  role  in  creating  the  misperception  that  crack  is  more  dan- 
gerous than  powder  cocaine. 2''  Media  reports  about  crack  cocaine  began  surfacing 
in  late  November  1984.  The  Los  Angeles  Times  was  the  first  to  refer  to  a  "cocaine 
rock  that  was  appearing  in  the  barrios  and  ghettos  of  Los  Angeles"  on  November 


ng.  .         .      ,  .... 

Rec.  817,320  (daily  ed.  Oct.  21,  1988)  (statement  of  Sen.  Helms). 

^See  Violent  Crime  Control  and  Law  Enforcement  Act  of  1994,  F>ub.  L.  No.  103-322.  108 
Stat.  2096  §280006. 

"See  Letter  from  Richard  Conaboy,  Chairman,  United  States  Sentencing  Commission,  to  the 
Honorable  Orrin  Hatch,  Chairman,  Senate  Judiciary  Committee,  May  1,  1995;  see  also  U.S.  Sen- 
tencing Comm'n  Special  Report  to  Congress,  supra  note  3. 

»*See  U.S.  Sentencing  Comm'n,  Cocaine  and  Federal  Sentencing  Policy  121-23  (Feb.  1995) 
(hereinafter,  "U.S.  Sentencing  Commission  Special  Report  to  Congre88">,  see  also  Knoll  D. 
Lowney,  Smoked  Not  Snorted:  Is  Racism  Inherent  in  Our  Crack  Cocaine  Laws?,  45  Wash.  U.J. 
Urb.  &  Contemp.  L.  121,  139  (1994). 
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25,  1984.  Other  reports  that  year  spoke  of  the  "increasing  popularity  of  crack  co- 
caine." 

Within  a  two  year  period,  more  than  1000  stories  about  crack  cocaine  appeared 
in  the  national  press,  of  which  ten  were  cover  stories  for  Time  magazine  or  Wews- 
week.  In  that  same  period,  NBC  news  ran  400  separate  reports  on  crack  for  a  total 
of  15  hours  of  air  time.  This  publicity  gained  crack  labels  such  as  the  "issue  of  the 
year"  (reported  in  Time  magazine  on  September  22,  1986),  the  "biggest  news  story 
since  Vietnam  and  Watergate"  (reported!^  in  Newsweek  on  June  16,  1986),  and  the 
"most  dangerous  drug."  The  press  even  went  so  far  as  to  declare  the  outbreak  of 
a  "nationalcrack  epioemic." 

Many  of  the  assertions  made  bv  the  media  proved  false.  Indeed,  the  picture  of 
crack  painted  by  the  media  bears  little  resemblance  to  reality.  For  example,  a  1986 
news  story  reported  that  crack  was  "America's  Drug  of  Choice"  when  in  fact  statis- 
tics showed  that  snorting  cocaine  was  still  the  preferred  method  of  ingestion  by  95% 
percent  of  cocaine  users. 

Another  example  of  the  media's  inaccurate  reporting  on  this  subject  was  the  cov- 
erage surrounding  the  death  of  University  of  Maryland  basketball  star  Len  Bias  in 
June  1986.  Bias  future  seemed  bright  in  June  1986;  he  was  the  first-round  draft 
pick  of  the  Boston  Celtics.  Not  long  after  signing  with  the  Celtics,  however.  Bias 
collapsed  and  then  died  from  a  cocaine  overdose. 

A  toxicologist  in  Maryland's  Medical  Examiner's  Office  said  that  a  vial  found  at 
the  scene  "probably  was  not  crack."  The  chief  medical  examiner  at  the  same  office 
reported  that  Bias  had  likely  snorted  cocaine  because  residue  of  the  drug  had  been 
found  in  his  nasal  passages.  Nevertheless,  major  newspapers  across  the  country — 
The  Los  Angeles  Times,  USA  Today,  The  Chicago  Tribune,  The  Atlanta  Constitu- 
tion, and  The  Washington  Post — ran  headlines  quoting  the  one  medical  examiner 
in  Maryland's  Medical  Examiner's  Office  who  concluded  that  Bias  had  "probably 
died  from  free-basing  cocaine."  ^s  In  the  month  after  Bias  death,  there  were  74 
broadcasts  on  the  evening  news  about  crack  cocaine,  many  of  which  were  fueled  by 
Bias  supposed  crack  overaose. 

Brian  Tribble  was  criminally  charged  with  supplying  Bias  with  the  fatal  dose  of 
cocaine.  Testimony  at  his  criminal  trial,  a  year  after  Bias*  death,  clearly  established 
that  Bias  had  in  fact  died  from  snorting  powder  cocaine,  not  free-basing  crack. 
Again,  the  media  had  gotten  it  wrong. 

V.  The  Sentencing  Commission  Correctly  Determined  That  the  Mandatory 
Minimum  Penalties  for  Cocaine  and  Crack  Should  Be  Equalized 

We  agree  with  the  Sentencing  Commission's  unanimous  conclusion  that  the  cur- 
rent 100-to-l  quantity  ratio  between  powder  and  crack  cocaine  is  unjustifiable  and 
should  be  repealed.  We  also  endorse  the  Sentencing  Commission's  amendment  to 
the  sentencing  guidelines  that  would  eliminate  the  disparity  in  punishment  for  pos- 
sessing and  trafficking  in  these  two  different  forms  of  the  same  drug.  None  of  the 
arguments  advanced  in  support  of  a  disparity  in  punishment  between  those  who 
possess  or  sell  one  form  of  cocaine  versus  another  can  withstand  scrutiny. 

A.  crack  does  not  pose  a  greater  health  risk  to  the  public 

The  Justice  Department  has  declined  to  defend  the  current  100-to-l  disparity  be- 
tween crack  and  powder  cocaine,  but  has  indicated  that  some  unspecified  disparity 
in  punishment  between  the  two  drugs  might  be  appropriate,  in  part,  because  crack 
supposedly  is  more  psychologically  addictive  than  cocaine.  While  this  view  is  consist- 
ent with  the  misiniormation  disseminated  by  the  media  on  this  subject,  it  is  not 
supported  by  scientific  evidence. 

As  the  Sentencing  Commission  discovered  when  studying  dispassionately  the  al- 
leged difierences  between  crack  and  cocaine,  "the  picture  of  crack  painted  by  the 
media  b[ears]  little  resemblance  to  the  reality  portrayed  by  scientific  research  on  the 
subject."  Scientists  such  as  Charles  Shuster,  M.D.,  the  director  of  the  National  Insti- 
tute on  Drug  Abuse  under  President  Reagan,  have  confirmed  that  "cocaine  is  co- 
caine, whether  you  take  it  intranasally,  intravenously,  or  smoked."  26 

In  issuing  its  Report  to  Congress,  the  Sentencing  Commission  specifically  noted 
that  cocaine  in  any  form  produces  the  same  physiological  and  psychological  effects. 
It  is  the  onset,  intensity,  and  duration  of  the  efiects  which  vary,  and  these  vari- 


^  Maryland's  Assistant  Medical  Examiner,  Dr.  Dennis  Smyth,  based  his  conclusion  on  the  fact 
that  there  were  high  concentration  levels  of  cocaine  in  Bias's  bloodstream. 

^See  Crack  Cocaine:  Hearing  Before  the  U.S.  Sentencing  Comm'n  112  (Nov.  9,  1993)  (testi- 
mony of  Charles  Shuster,  M.D.);  see  also,  CBS  Eye  to  Eye  with  Connie  Chung  (Sept.  16,  1993) 
(interview  with  Dr.  Charles  Shuster). 
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ations  are  tied  to  how  the  drug  is  administered — not  to  anv  differences  in  chemical 
make-up  of  the  drug.  Cocaine  can  be  smoked  when  in  crack  form,  snorted  when  in 
powder  form,  or  injected  with  a  hypodermic  needle  when  dissolved  in  water.  Psycho- 
tropic effects  can  be  reached  within  one  minute  after  smoking  crack  (with  the  "highs 
dissipating  after  approximately  30  minutes);  4  minutes  after  injecting  powder  co- 
caine (with  the  effect  also  lastng  30  minutes);  and  20  minutes  after  snorting  powder 
cocaine.  The  high  from  snorting  cocaine,  however,  lasts  for  60  minutes — twice  as 
long  as  from  injecting  or  smoking  crack. 

As  the  Sentencing  Commission's  Report  to  Congress  emphasized,  both  powder  and 
crack  cocaine  carry  a  risk  of  addiction.  Althoum  there  is  little  evidence  that  one 
method  of  ingestion  is  more  addictive  than  another,  many  experts  have  argued  that 
powder  cocaine  poses  a  much  greater  health  risk  to  the  American  public  than  crack. 
For  example.  Dr.  George  Schwartz,  an  expert  in  pharmacology  and  toxicology  of 
drugs,  has  testified  that  although  no  method  of  ingestion  is  more  addictive  than  an- 
other, intravenously-injected  cocaine — not  smoked  cocaine — is  the  leading  cocaine- 
related  threat  to  both  the  user  and  society.  He  reports  that  at  least  three  times  as 
many  deaths  are  reported  from  snorting  cocaine  than  from  smoking  it.^^  It  is  also 
well  established  that  heart  and  lung  problems  are  more  common  among  powder  co- 
caine users  and  that,  from  a  public  health  perspective,  injecting  cocaine  creates  an 
enormous  risks  of  infections,  including  HFV  and  hepatitis. ^^ 

Over  the  years,  the  specter  of  a  generation  of  crack  babies"  also  has  been  used 
to  justify  the  disparate  cocaine  penalties.  Studies,  however,  have  indicated  that  the 
"crack  baby"  scare  has  been  overblown.  Many  of  these  infants  sufTer  as  a  result  of 
other  social  factors  such  as  community  violence,  malnutrition,  other  drug  usage,  and 
inadequate  health  care.^^  In  fact,  as  the  Sentencing  Commission's  Report  indicated, 
reliable  information  comparing  babies  born  to  mothers  using  crack  versus  those 
bom  to  mothers  using  powder  are  not  even  available,  because  medical  tests  cannot 
distinguish  between  the  presence  of  crack  as  opposed  to  powder  in  a  mother  or  new- 
bom  child. 

Finally,  even  if  crack  posed  a  greater  health  risk  to  the  American  public  than 
powder  cocaine — which  it  does  not — the  increased  penalties  could  not  be  justified  on 
this  basis.  Cocaine  powder  is  easily  transformed  into  crack.  All  one  needs  is  baking 
soda  and  heat.^o  Thus,  to  apply  a  stiffer  penalty  between  cocaine  which  is  sold  di- 
rectly as  crack,  and  cocaine  which  is  in  powder  form  but  which  can  be  treated  by 
the  consumer  and  easily  transformed  into  crack,  is  irrational.  As  the  Sentencing 
Commission  put  it,  "[i]n  light  of  the  fact  that  crack  cocaine  can  be  easily  producea 
from  powder  cocaine,  the  form  of  cocaine  is  simply  not  a  reasonable  proxy  for  dan- 
gerousness  associated  with  use.''^^ 

B.  THE  DISPARATE  PENALTY  CANNOT  BE  JUSTIFIED  BY  THE  ALLEGEDLY  GREATER 
VIOLENCE  ASSOCIATED  WITH  CRACK 

A  typical  argument  offered  to  Justify  the  higher  penalty  afforded  defendants 
chargea  with  violating  laws  prohibiting  the  possession  or  sale  of  crack  is  that  there 
is  more  violence  associated  with  the  use  of  crack  than  with  the  use  of  powder  co- 
caine. This  view,  like  the  others  frequently  advanced  on  this  issue,  has  been  shaped 
largely  by  the  media  and  is  without  empirical  support. 

"The  Sentencing  Commission  received  testimony  and  evidence  on  the  relationship 
between  cocaine  and  violence  at  its  November  1993  hearing.  Of  the  three  experts 
who  testified  on  the  subject — including,  Dr.  Steven  Belenko,  Deputy  Director,  New 
York  Criminal  Justice  Agency,  Dr.  Paul  Goldstein,  Associate  Professor  of  Epidemiol- 
ogy at  the  University  of  Illinois  at  Chicago  Circle,  and  Dr.  Jerome  Skolnick,  Profes- 
sor of  Law  at  the  University  of  California  at  Berkeley — not  one  of  them  supported 
increased  penalties  for  crack  cocaine  defendants  based  on  the  notion  that  there  is 
more  violence  associated  with  the  use  of  crack  than  with  the  use  of  powder  cocaine. 

Professor  Goldstein  ^2  also  made  a  presentation  during  "The  Experts  Speak"  panel 
of  a  1993  symposium  sponsored  by  the  ACLU  and  the  Coalition  for  Equitable  Sen- 


*^See  Proffer  of  Dr.  George  Schwartz,  attached  to  Defendant's  Motion  to  Declare  Provisions 
of  21  U.S.C.  844<a)  Unconstitutional,  United  States  v.  Maske,  840  F.  Supp.  151  (D.D.C.  1993). 

^See  GAO/HRD-91-65FS,  Health  Consequences  and  Treatment  for  Crack  Abuse. 

=»See  Linda  Mayes,  et  al.,  The  Problem  of  Prenatal  Cocaine  Exposure.  JAMA  V.267.  No.  3, 
(1992). 

^See  U.S.  Bureau  of  Justice  Statistics,  supra  note  2,  at  181. 

31  See  Statement  of  the  Comm'n  Majority  in  Support  of  Recommended  Changes  in  Cocaine  and 
Federal  Sentencing  Policy,  at  4  (included  in  May  1,  1995  U.S.  Sentencing  Commission  submis- 
sion to  House  and  Senate  Judiciary  Chairs). 

^Professor  Paul  Goldstein  teaches  at  the  University  of  Illinois  at  Chicago,  School  of  Public 
Health,  and  has  authored  studies  probing  the  relationship  between  drugs  and  violence. 
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tencing,  entitled,  "Racial  Bias  in  Cocaine  Laws."*^  He  explained  that  there  are  no 
valid  and  reliable  sources  of  data  for  policy  makers,  in  either  the  criminal  justice 
or  health  care  systems,  that  adequately  explain  the  relationship  between  violence 
and  drugs.  Media  reports  on  violence,  he  contended,  are  unclear  and  misleading, 
with  distinctions  between  drug  use  and  drug  trafficking  often  not  made.**  He  fur- 
ther stated  that  he  has  found  no  difference  in  violence  between  crack  users  and 
Sowder  cocaine  users;  the  violence  that  does  exist  relates  to  the  drug's  marketplace 
ynamics.^ 

To  illustrate  his  point,  Professor  Goldstein  divided  drug-related  violence  into  three 
categories:  pharmacological  (the  drug's  actual  effect  on  tne  user);  economic  compul- 
sive violence  (where  the  user  commits  a  crime  to  support  his  habit);  and  systemic 
(the  violence  related  to  the  system  of  drug  distribution).  Professor  Goldstein  ex- 
plained that  his  studies  have  revealed  little  pharmacological  violence  attributed  to 
either  powder  or  crack  cocaine;  most  of  drug-related  violence  is  related  to  alcohol. 
Similarly,  Professor  Goldstein  has  found  little  "user-trying-to-support-his-habit''  eco- 
nomic violence:  only  2%  to  8%  of  cocaine-related  violence  is  of  this  type.  He  found 
that  almost  all  cocaine  related  violence  is  found  in  the  cocaine  marketplace  and  sys- 
tem of  distribution.  "Examples  of  systemic  violence,"  he  explained,  include  terri- 
torial disputes  between  rival  dealers,  assaults  and  homicides  committed  within  par- 
ticular drug  dealing  operations  in  order  to  enforce  normative  codes,  punishment  for 
selling  adulterated  or  bogus  drugs,  assaults  to  collect  drug  related  debts,  and  so 
on."  36 

CJoldstein's  findings  provide  evidence  that  certain  common  assumptions  about 
drug-related  violence  are  incorrect  or  exaggerated.  For  example,  although  it  is  com- 
monly believed  that  violent,  predatory  acts  by  drug  dealers  to  obtain  money  to  pur- 
chase drugs  is  an  important  threat  to  public  safety,  (}oldstein's  data  indicate  other- 
wise. He  found  that  violence  is  most  likely  to  occur  with  respect  to  the  drug  market- 
place, and  to  involve  others  similarly  situated. 

Indeed,  the  Justice  Department  itself  has  recognized  that  the  common  connection 
of  drug  use  with  crime  oversimplifies  their  relationship,"  and  that  "a  wide  range 
of  psychological,  social,  and  economic  incentives  can  combine"  to  produce  violent 
crimes.*'^  Empirical  studies  of  the  direct  relationship  between  crack  and  crime  prove 
that  in  most  cases  the  connection  between  the  two  is  weak,  at  best.  For  example, 
a  1991  survey  of  state  prisoners  found  that  those  who  had  used  crack  before  their 
offense  were  less  likely  to  be  in  prison  for  a  violent  offense  than  those  who  had  used 
other  drugs  or  no  drug.^®  In  fact,  the  survey  found  that  of  the  percentage  of  pris- 
oners who  used  crack  in  the  month  before  their  offense,  33%  were  incarcerated  for 
a  violent  offense,  compared  with  39%  who  used  powder  cocaine  and  48%  who  used 
any  other  drug.*^ 

These  statistics  confirm  that  extrinsic  socio-economic  factors  are  far  better  indica- 
tors of  crime  and  violence,  than  the  use  or  sale  of  crack  cocaine.  While  it  may  be 
tempting  to  believe  that  crack  somehow  has  "caused"  the  tragic  conditions  which 
plague  inner  city  communities,  the  truth  appears  to  be  the  reverse:  the  use  and  sale 
of  crack  cocaine  is  but  one  unfortunate  manifestation  of  poverty,  urban  neglect,  and 
a  society  that  seems  unable  to  produce  a  response  to  these  problems  that  does  not 
include,  at  its  core,  the  incarceration  of  huge  segments  of  the  African  American  com- 
munity. 

We  are  pleased,  however,  that  the  Sentencing  Commission  has  taken  an  impor- 
tant step  in  the  right  direction.  In  its  Report  to  Congress,  the  Sentencing  Commis- 
sion stated: 


"The  Racial  Bias  in  Cocaine  Laws  Symposium  was  co-sponsored  by  the  ACLU,  the  Congres- 
sional Black  Caucus  Foundation,  the  Committee  Against  Discriminatory  Crack  Law,  the  South- 
em  Christian  Leadership  Conference,  and  the  Criminal  Justice  Policy  Foundation.  A  complete 
copy  of  the  Symposium  can  be  ordered  from  C-SPAN  Viewer  Services,  reference  numbers  37649, 
37650,  37661,  and  37652. 

^See  Paul  J.  Goldstein,  The  Relationship  Between  Drugs  and  Urban  Violence:  Research  and 
Prevention  Issues  (June  1993). 

'"Professor  Cioldstein  has  studied  drug-related  violence  in  New  York  State  and  New  York 
City,  funded  by  the  National  Institute  on  Drug  Abuse  and  the  National  Institute  of  Justice.  He 
believes  that  the  figures  often  used  in  the  media  for  drug-related  violence  include  alcohol-related 
violence.  He  is  also  suspicious  of  police-reported  "drug-related  violence,"  having  found  that  police 
often  target  speciflc  areas  such  that  any  crime  committed  therein  is  "drug-related." 

^See  Goldstein,  supra  note  16,  at  4. 

"See  U.S.  Bureau  of  Justice  SUtistics,  supra  note  2,  at  181;  see  also  State  v.  Russell,  477 
N.W.  2d  886,  890  (Minn.  1991)  (citing  Minnesota  Department  of  PuWic  Safety  Office  of  Drug 
Policy,  Minnesota  Drug  Strategy  1991  at  14). 

^See  U.S.  Bureau  of  Justice  Statistics,  Dep't  of  Justice,  Survey  of  State  Prison  Inmates  23 
(1991). 
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We  are  aware  that  a  host  of  social  maladies  have  been  attributed  to  the 
emergence  of  crack  cocaine,  such  as  urban  decay  or  parental  neglect  among 
user  groups.  After  careful  consideration,  the  Commission  majority  [has] 
concluded  that  increased  penalties  are  not  an  appropriate  response  to  many 
of  these  problems.  We  are  unable  to  establish  that  these  social  problems  re- 
sult from  the  drug  itself  rather  than  from  the  disadvantaged  social  and  eco- 
nomic environment  in  which  the  drug  is  used.  We  note  that  these  problems 
are  not  unique  to  crack  cocaine,  but  are  associated  to  some  extent  with 
abuse  of  any  drug  or  alcohol.'*"  (Emphasis  added.) 

Finally,  it  is  important  to  note  that  whatever  difTerences  in  the  relative  levels  of 
violence  associated  with  crack  and  cocaine  already  are  accounted  for  under  the  Fed- 
eral Sentencing  Guidelines.  The  current  guidelines  already  provide  for  enhanced 
penalties  for  those  with  greater  criminal  histories  as  well  as  those  who  commit  drug 
offenses  involving  firearms  or  other  dangerous  weapons,  serious  bodily  injury  or 
death,  use  or  employment  of  juveniles,  drive-by  shootings,  gang  activity,  or  leader- 
ship role  in  the  offense — to  name  just  a  few. 

In  fact,  a  Table  compiled  by  the  Commission  estimating  the  average  sentences  for 
crack  and  powder  cocaine  offenses  under  a  one-to-one  ratio  demonstrated  that,  de- 
spite equalization  of  the  base  sentences,  many  of  those  convicted  of  crack  cocaine 
offenses  nevertheless  would  serve  much  longer  prison  terms  than  those  convicted  of 
powder  cocaine  offenses  because  of  the  enhancements  for  aggravating  factors.  The 
Commission  reported  that: 

[EJqualizing  the  quantity  ratio  between  crack  and  powder  cocaine  will  not 
result  in  equal  sentences  for  crack  and  powder  cocaine  offenders  who  differ 
in  relevant  ways.  Commission  analysis  shows  that,  under  the  amended 
guidelines,  crack  offenders  will  receive  sentences  that  are,  on  average,  gen- 
erally at  least  twice  as  long  as  powder  cocaine  offenders  involved  with  the 
same  amount  of  drug.^^ 

The  Commission's  penalty  enhancement  approach  is  thus  sound  and  persuasive 
because  it  ties  increased  sentences  directly  to  the  severity  of  the  offense,  rather  than 
painting  every  defendant  convicted  of  a  crack  cocaine  offense  with  the  same  broad 
brush.  The  fact  that  any  violence  or  other  criminal  activity  associated  with  the  dis- 
tribution of  crack  already  is  accounted  for  under  the  guidelines  should  alleviate  any 
apprehension  Congress  or  the  Department  of  Justice  may  have  about  fully  endors- 
ing the  Commission's  recommendations. 

C.  STIFFER  PENALTIES  FOR  CRACK  ARE  NOT  JUSTIFIED  BY  ITS  CHEAPNESS  AND 
AVAILABILITY 

One  argument  advanced  by  various  Members  of  Congress  during  debate  on  the 
Anti-Drug  Abuse  Acts  of  1986  and  1988  is  that  crack  cocaine  must  be  eradicated 
because  of  its  cheapness  and  availability .'•^  We  do  not  agree  with  this  position.  In 
our  view,  longer  punishment  for  the  use  or  sale  of  a  particular  drug  cannot  be  justi- 
fied on  the  ground  that  it's  cheaper  and  therefore  more  likely  to  be  used  by  a  dis- 
advantaged population. 

To  apply  draconian  penalties  for  first  time  possession  of  crack  on  the  basis  of  its 
low  cost  discriminates  on  the  basis  of  class,  especially  in  light  of  the  fact  that  pow- 
der cocaine,  in  spite  of  its  higher  expense,  is  a  drug  abused  more  in  this  country .'♦^ 
Moreover,  higher  penalties  for  crack  cocaine  guarantee  that  small  time  street  level 
users  will  be  penalized  more  severely  than  larger  distributors  who  possess  powder 
cocaine  before  it  is  transformed  into  crack.  This  type  of  drug  abuse  policy  which  dis- 
proportionately impacts  lower  income  people  is  neither  logical,  nor  fair,  nor  effective. 
The  following  quote  puts  it  succinctly:  "The  discrimination  is  no  less  blatant  than 
if.  .  .  alcohol-related  offenses  were  to  be  punished  more  severely  where  the  liquor 
involved  was  inexpensive  and  more  prevalent  in  minority  communities."'*^ 


*°See  Statement  of  the  Comm'n  Majority,  supra  note  15,  at  4. 

41  Id.  at  3. 

«S«e  132  Cong.  Rec.  H6519  (daily  ed.  Sept.  10,  1986)  (statement  of  Representative  Traficant); 
see  also  132  Cong.  Rec.  H6679  (daily  ed.  Sept.  11,  1986)  (statement  of  Representative  Young); 
134  Cong.  Rec.  H7074-02  (daily  ed.  Sept.  7,  1988)  (statement  of  Representative  DeWine). 

*3  See  U.S.  Bureau  of  Justice  Statistics,  supra  note  2,  at  24. 

**See  H.  Scott  Wallace,  The  Sentencing  Commission's  Wise  Crack  Amendments:  Still  Tou^h, 
but  No  Added  Punishment  for  Race  and  Poverty,  National  Legal  Aid  and  Defender  Association 
(May  5,  1995). 
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D.  ANY  QUANTITY  RATIO  GREATER  THAN  EQUIVALENCY  WOULD  THWART  THE 
GUARANTEE  OF  CONSISTENCY  IN  THE  GUIDEUNES 

Any  quantity  ratio  greater  than  equivalency  will  lead  to  the  unfair  result  that 
more  sophisticated,  high-level  powder  distributors  will  be  sentenced  less  severely 
than  some  of  the  retailers  thev  supply.  As  the  Sentencing  Commission  observed,  the 
present  system  "results  in  obvious  punishment  inequities  by  providing  the  same 
penalty  for  500  grams  of  px)wder  (Vz  kilo) — yielding  between  1,000  and  5,000  doses 
and  costing  up  to  $75,000— as  for  five  grams  of  crack  cocaine — yielding  between  ten 
and  50  doses  and  costing  up  to  $750." 

The  findings  of  the  Sentencing  Commission  and  the  conclusions  it  reached  based 
on  its  study  of  the  issue  should  be  entitled  to  substantial  deference  here.  The  Sen- 
tencing Commission  was  created  by  Congress  as  an  independent  agency  in  the  judi- 
cial branch  with  responsibility  to  advise  Congress  on  sentencing  policy.  Moreover, 
all  of  the  members  of  the  bipartisan  Commission  are  confirmed  oy  the  Senate  and 
must  have  demonstrated  expertise  in  the  field  of  criminal  justice.  Congress,  there- 
fore, should  not  micromanage  or  second-guess  the  agency  of  experts  that  has  done 
exactly  what  the  1994  Crime  Bill  directed  it  to  do — to  analyze  and  report  on  the 
different  penalties  for  crack  and  powder  cocaine  offenses  and  to  provide  rec- 
ommendations for  retention  or  modification  of  these  differences. 

It  has  been  argued  that  the  Sentencing  Commission  was  correct  in  its  conclusion 
that  the  current  disparity  is  unwarranted  but  that  the  solution  should  be  to  increase 
the  penalty  for  the  possession  and  sale  of  powder  cocaine.  This  is  not  an  appropriate 
response  to  the  problem.  Any  arbitrary  increase  in  the  penalty  levels  for  powder  co- 
caine to  the  levels  currently  established  for  crack  will  simply  flood  the  courts  with 
more  mandatory  federal  sentences  for  nonviolent,  unarmed  first  time  drug  addicts. 
According  to  the  National  Institute  on  Drug  Abuse,  about  7,000,000  people  used 
powder  cocaine  in  the  past  year — five  times  the  amount  that  used  crack.  No  public 
interest  will  be  served  by  attempting  to  incarcerate  all  of  these  people  pursuant  to 
the  unduly  harsh  mandatory  minimum  provisions  currently  in  place  for  those  who 
violate  laws  prohibiting  the  use  or  sale  ol  crack  cocaine. 

VI.  CONCLUSION 

Cocaine  use,  in  any  form,  is  a  serious  problem  in  this  country.  But,  as  the  Sen- 
tencing Commission  has  recognized,  it  is  a  problem  that  cannot  be  solved  by  ill-con- 
sidered, quick  fixes.  The  issue  here  is  one  of  fairness,  involving  the  fundamental 
question  of  what  basic  principles  will  guide  our  actions  and  decisions  in  our  racially 
and  economically  diverse  democracy: 

.  .  .  [T]he  issue  [is]  one  of  basic  fairness  and  a  deep  conviction  that 
Government  must  treat  each  citizen  fairly.  It  is  bad  enough  when  individ- 
uals are  unfair  to  one  another,  or  when  we  punish  each  other  too  harshly, 
but  when  the  Government  is  perceived  as  not  being  fair  or  punishes  one 
segment  of  society  more  harshly  than  another  for  the  same  basic  conduct, 
serious  distrust  results  of  the  criminal  justice  system  and  the  Government 
as  a  whole. 

The  Commission  recognizes  that  cocaine  is  a  tragic  problem  in  this  coun- 
try. But  it  is  as  tragic  m  the  boardrooms,  offices,  ana  suburbs  of  America 
as  it  is  in  the  inner  cities.  Because  people  of  the  upper  echelons  of  society 
do  not  live  in  troubled  neighborhoods,  they  are  not  subject  to  the  same  en- 
forcement or  penalties  as  the  poorer  people  in  society. 

When  a  sentencing  policy  has  a  severe  disproportionate  impact  on  a  mi- 
nority group,  it  is  important  that  sufficient  bases  exist  for  the  policy.  The 
law  should  not  draw  distinctions  that  single  out  some  offenders  for  harsher 
punishment  unless  these  distinctions  are  clearly  related  to  a  legitimate  pol- 
icy goal.  For  the  reasons  described  above,  we  do  not  believe  that  a  sufficient 
policy  bases  for  the  policy  differential  exists. 

Neither  do  we.  Congress  should  allow  the  Sentencing  Commission's  amendment 
to  take  effect.  It  has  studied  the  issue  thoroughly  and  has  concluded  correctly  that 
the  100-to-l  quantity  ratio  is  unfair  irrational,  and  has  a  significant  discriminatory 
impact  on  African  Americans.  The  amendment  which  the  Sentencing  Commission 
has  introduced  to  address  these  problems  is  the  only  reasonable  and  equitable  ap- 
proadi  to  this  issue.  We  urge  its  passage. 
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Appendix  3. — Statement  of  Erica  Shields,  Corrections 
Officer,  Federal  Bureau  of  Prisons 

My  name  is  Erica  Shields  and  I  am  a  Corrections  Officer  employed  by  the  Federal 
Bureau  of  Prisons.  Having  served  in  military  corrections  and  with  the  Bureau  for 
over  twenty -one  (21)  years  as  a  case  manager,  case  management  coordinator,  unit 
manager,  discipline  hearing  officer,  and  line  corrections  oMicer,  I  am  currently  as- 
signed to  the  Federal  Correctional  Institute  at  Englewood,  Colorado. 

While  I  understand  that  the  hearings  being  conducted  before  the  Subcommittee 
relate  specifically  to  some  Sentencing  Guideline  amendments  recently  submitted  by 
the  U.S.  Sentencing  Commission,  I  want  to  inform  the  Members  of  the  Subcommit- 
tee generally  about  the  sentences  being  imposed  for  Crack  offenses.  And  I  want  to 
inform  those  Members  about  the  impact  that  those  sentences  have  on  me  and  on 
my  fellow  corrections  colleagues. 

The  brief  comments  that  I  offer  here  are  based  upon  my  several  years  of  experi- 
ence working  within  the  various  types  or  levels  of  institutions  run  by  the  Bureau. 
Additionally,  I  now  serve  as  President  of  Local  709  of  the  American  Federation  of 
Government  Employees  Council  of  Prison  Locals.  This  local  union  represents  240- 
250  of  the  employees  who  work  at  one  of  the  three  facilities  at  Englewood:  the  Fed- 
eral Correctional  Institute  (a  medium  security  prison);  the  Federal  Detention  Center 
(housing  pre-trial  detainees);  and  the  Federal  Prison  Camp  (a  minimum  security  fa- 
cility). Wnile  I  know  that  each  of  those  men  and  women  at  Englewood  as  well  as 
the  many  others  around  the  country  have  their  own  stories  to  tell,  I  believe  that 
what  I  can  summarize  today  reflects  much  of  what  they  might  say.  And  I  appreciate 
this  opportunity  to  share  it. 

Basically,  our  jobs  are  becoming  much  more  dangerous.  The  past  few  years  has 
witnessed  a  dramatic  increase  in  the  number  of  assaults  on  both  guards  and  on  in- 
mates. And  there  has  been  a  similar  increase  in  the  number  of  disturbances  occur- 
ring around  the  country— some  twelve  (12)  serious  incidents  during  the  last  eight- 
een (18)  months.  Last  December,  a  federal  corrections  officer  was  murdered  at  the 
penitentiary  at  Atlanta.  Here  in  Colorado,  we  have  experienced  near  riot  conditions 
on  several  occasions  at  both  Englewood  and  at  the  new  facilities  at  Florence  (outside 
of  Colorado  Springs).  During  two  recent  occasions,  the  administrators  at  Florence 
authorized  bringing  shotguns  into  the  institutions  to  be  used  as  necessary. 

Although  we  all  recognize  that  there  are  several  reasons  for  the  changing  environ- 
ment, I  believe  that  the  longer  sentences  being  imposed  for  crack  offenses  are  di- 
rectly responsible  for  much  of  the  increased  danger  to  prison  officials  and  inmates 
and  for  the  increased  dangerousness  in  prison  conditions.  And  I  believe  that  my  col- 
leagues locally  and  nationally  are  of  the  same  opinion. 

What  we  hear  from  you  in  Congress  and  from  the  Statehouses  around  the  country 
is  that  the  solution  to  the  drug  crime  problem  is  to  lock  offenders  up  and  to  lock 
them  up  for  very  long  periods  of  time.  But  then,  after  you  write  the  laws,  we  are 
the  ones  who  have  to  deal  with  the  consequences  of  your  efforts.  We  have  to  deal 
with  the  twenty-year-olds  who  are  facing  20-30  years  in  prison  with  little  or  no  po- 
tential for  good  time  reduction,  with  no  parole  and,  lately,  with  a  decreasing  budget 
for  meaningful  programming.  We  have  to  deal  with  the  increasing  numbers  of  angry 
young  men  who  t^e  out  there  anger  and  frustration  on  the  guards  and  on  fellow 
inmates. 

I  do  not  pretend  to  know  a  great  deal  about  the  real  differences  that  might  exist 
between  crack  cocaine  and  powder  cocaine.  To  me  and  my  fellow  officers,  drugs  are 
basically  drugs.  The  big  difference  we  do  see  is  in  the  racial  disparity  between  the 
offenders.  Black  ofTenders  seem  to  be  punished  more  severely  than  white  offenders 
and  they  talk  about  it  a  great  deal  and  get  angrier  because  of  it.  If  sentences  have 
to  be  longer — and  they  should  be  for  some  inmates  that  I've  met  then  those  longer 
sentences  should  be  given  to  the  more  violent  offenders  and  to  those  who  use  guns 
and  other  dangerous  weapons. 

And  I  do  not  pretend  to  know  a  great  deal  about  how  to  solve  all  the  problems 
that  we  face  here  in  corrections.  But  I  think  I  know  something  about  how  not  to 
make  it  worse. 

If  we  have  to  continue  to  lock  more  people  up  for  longer  periods  of  time,  then  give 
us  some  behavior  modification  tools  to  use  to  ease  the  tension  and  to  control  the 
population.  We  need  some  carrots  and  we  need  some  sticks  to  do  our  job  more  effi- 
ciently and  to  make  our  workplace  safer. 

For  instance,  we  need  more  latitude  in  providing  good  time  rewards.  The  current 
54  days  a  year  is  just  not  enough  to  use  as  incentive  for  appropriate  behavior.  And 
withholding  that  amount  is  just  not  enough  of  a  punishment  for  some  of  the  acting 
out  that  we  see.  I  believe  that  some  of  the  meritorious  incentives  that  we  used  to 
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provide  for  securing  a  college  diploma  or  for  acts  of  heroism  or  for  coming  up  with 
ideeis  that  saved  the  institution  a  great  deal  of  money  made  a  great  deal  of  sense. 
We  rewarded  behavior  that  we  wanted  others  to  follow  and  we  took  more  than  54 
days  for  incidents  that  we  just  would  not  tolerate. 

And  while  I  am  on  the  subject,  please  permit  me  to  talk  a  little  about  the 
downsizing  of  Bureau  personnel.  This  year  I  understand  that  there  are  orders  to  cut 
2400  jobs  at  the  federal  correctional  institutions.  There  are  also  plans  to  reduce  ben- 
efits and  pay  and  to  contract  out  corrections  responsibilities  to  private  firms.  Com- 
bined with  the  longer  prison  sentences  and  the  increasing  frustration  and  hopeless- 
ness among  the  inmates,  I  fear  that  such  plans  will  create  even  greater  problems 
within  our  facilities  within  the  next  five  (5)  years.  We  need  more  seasoned,  experi- 
enced staff  to  deal  with  this  increasingly  violent  population.  We  need  to  develop 
ways  of  attracting  and  keeping  those  corrections  professionals;  we  cannot  continue 
to  provide  reasons  to  force  them  away  or  into  early  retirement. 

ki  closing,  I  would  like  to  invite  any  Member  (or  staff)  who  wants  to  more  fully 
understand  what  we  face  each  day  to  accompany  me  on  my  midnight  to  8:00  a.m. 
watch  at  FCI  Englewood.  You  will  see  me  alone  and  armed  only  with  a  flashlight 
walking  down  corridors  housing  some  190  inmates  with  nothing  at  all  to  do  at  nignt. 
You  will  be  able  to  experience  at  first  hand  the  tension  and  the  anger  that  I  have 
talked  about  here  and  you  will  be  able  to  sense  the  immense  danger  that  exists  all 
around  me. 

I  thank  you  for  this  opportunity  to  share  my  thoughts  and  experiences. 
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Appendix  4. — Statement  of  Nkechi  Taifa,  Legislative  Counsel, 
American  Civil  Liberties  Union 

I.  Update  ^ 

On  May  1,  1995  the  United  States  Sentencing  Commission.^  pursuant  to  a  specific 
directive  contained  in  last  year's  crime  bill,^  submitted  to  Congress  its  recommenda- 
tions regarding  "retention  or  modification"  of  the  sentencing  poHcy  between  differing 
forms  of  cocaine.  The  Commission  stated  that  it: 

Unanimously  agrees  that  the  current  100-to-l  quantity  ratio  [between 
crack  and  powder  cocaine]  found  in  the  mandatory  minimum  penalty  stat- 
utes, and  replicated  in  the  current  sentencing  guidelines,  cannot  be  rec- 
ommended and  should  be  changed.  Further,  the  Commission  unanimously 
believes  that,  the  current  five-year  mandatory  minimum  for  simple  posses- 
sion of  crack  cocaine  should  be  reconsidered."* 

In  addition  to  unanimously  advocating  the  equalization  of  penalties  between  crack 
and  powder  cocaine  possession  in  the  U.S.  Sentencing  Guidelines  and  in  their  rec- 
ommendations to  Congress,  a  majority  of  the  Commissioners  also  voted  to  equalize 
the  sentences  of  cocaine  distribution.^ 

II.  Early  Legislative  History 

The  sentences  for  possession  and  distribution  of  cocaine  base  (crack)  ^  are  100 
times  greater  than  for  powdered  cocaine.  This  is  conunonly  referred  to  as  a  "100- 
to-l"  quantity  ratio.  In  other  words,  five  grams  of  crack  cocaine  carries  the  same 
penalty  as  500  grams  of  powder  cocaine.  Congress  passed  these  laws  in  1986  and 
1988,  making  policy  without  careful  study,  and  with  tragic  and  costly  consequences. 
It  hastily  enacted  the  100-to-l  ratio  between  crack  and  powder  cocaine  in  August 
1986  without  taking  testimony  of  cocaine/crack  pharmacology,  prison  capacity,  im- 
pact on  courts  and  prosecutorial  caseloads,  or  on  appropriate  sentences  for  the  two 
forms  of  the  drug. 

The  Anti-Drug  Abuse  Act  of  1988  amended  21  U.S.C.  844  to  make  crack  cocaine 
the  only  drug  with  a  mandatory  minimum  felony  penalty  of  at  least  five  years  for 
a  first  time  offender's  simple  possession.''  The  minimum  sentence  for  jwssessing  the 
same  quantity  of  powder  cocaine  is  probation.  Indeed,  the  penalty  for  first  time  pos- 
session of  any  other  drug,  including  powder  cocaine,  is  a  misdemeanor  not  exceeoing 
one  year.  As  originally  introduced,  the  1988  bill  did  not  contain  mandatory  mini- 
mum penalties  for  possession  of  crack  cocaine.  These  penalties  were  added  in  floor 
action  in  both  the  House  and  Senate.^  Relatively  little  debate  surrounded  the  pro- 
posals to  attach  mandatory  minimum  penalties  to  simple  possession  of  crack  co- 
caine. 

The  media  played  a  large  role  in  creating  the  national  sense  of  urgency  surround- 
ing drugs,  generally,  and  crack  cocaine  specifically.  In  the  months  leading  up  to  the 
1986  elections,  more  than  1,000  stories  appeared  on  crack  in  the  national  press.^ 
Perhaps  the  best  example  of  sensationalized  media  coverage  surrounded  the  death 


iThis  memorandum  updates  the  ACLU's  June  25,  1993  memorandum  on  this  issue. 

2The  U.S.  Sentencing  Commission  is  an  independent  agency  in  the  judicial  branch  with  re- 
sponsibility to  advise  Congress  on  sentencing  policy.  The  members  of  the  bipartisan  commission 
are  confirmed  by  the  Senate  and  are  recognized  experts  in  the  field  of  criminal  justice. 

^See  Violent  Crime  Control  and  Law  Enforcement  Act  of  1994.  Public  Law  103-322,  Sec. 
280006. 

■*  See  Letter  to  the  Honorable  Orrin  Hatch,  Chairman,  Senate  Judiciary  Committee,  fh)m 
Richard  Conaboy,  Chairman,  U.S.  Sentencing  Commission  May  1,  1995.  See  also,  U.S.  Sentenc- 
ing Commission  Special  Report  to  Congress:  Cocaine  and  Federal  Sentencing  Policy,  (February 
1995),  (hereinafter,  "U.S.  Sentencing  Commission  Special  Report  to  Congress"). 

"The  Commission's  majority  included  Chairman  Richard  Conaboy,  Vice  Chair  David  Mazzone, 
Wayne  Budd,  and  Michael  Gelacak. 

®"Crack"  is  the  street  term  for  cocaine  base.  Crack  is  easily  manufactured  by  heating  cocaine 
hydrochloride  (powdered  cocaine)  and  baking  soda  on  a  stove  top.  See  Department  of  Justice, 
Bureau  of  Justice  Statistics,  A  National  Report,  "Drugs,  Crime  and  the  Justice  System,"  Dec. 
1992,  NCJ-133652,  p.  181  (hereinafter,  "Bureau  of  Justice  Statistics,  Dec.  1992"). 

'A  mandatory  minimum  sentence  of  5  years  and  a  maximum  of  20  years  for  possession  of: 
5  grams  of  crack  for  a  first  conviction;  3  grams  for  a  second  conviction;  1  gram  for  a  third  convic- 
tion. See  21  U.S.C.  844(a). 

^See  134  Cong.  Rec.  H.7.704  (Sept.  16,  1988)  (SUtement  of  Rep.  Shaw);  134  Cong.  Rec. 
817,320  (Oct.  21,  1988)  (Statement  of  Sen.  Helms). 

^See  U.S.  Sentencing  Commission,  Special  Report  to  Congress:  Cocaine  and  Federal  Sentenc- 
ing Policy,  February  1995,  p.  122. 
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of  University  of  Maryland  basketball  star  Len  Bias  in  1986,  who  died  of  cocaine  in- 
toxication the  day  after  he  was  drafted  into  the  National  Basketball  Association. 
Following  the  death  of  Bias,  newspapers  across  the  country  reported  that  Bias 
"probably  died  of  'freebasing'  cocaine."  This  information  was  stated  as  being  instru- 
mental in  the  development  of  the  federal  crack  cocaine  laws.  Not  until  a  year  later 
did  the  public  find  out  in  testimony  that  Bias  had  died  of  snorting  powder  cocaine. 

ni.  The  Distinction  Has  a  Disproportionate  Impact  on  Race 

Federal  sentencing  data  leads  to  the  inescapable  conclusion  that  Blacks 
comprise  the  largest  percentage  of  those  affected  by  the  penalties  associated 
with  crack  cocaine. '° 

In  1992,  91.3%  of  those  sentenced  federally  for  crack  offenses  were  Black,  while 
only  3%  were  White. ^^  In  1993,  88.3%  were  African  American,  while  4.1%  were  Cau- 
casian.^^  Although  the  National  Household  Survey  on  Drug  Abuse  reports  that  91% 
of  those  who  had  used  cocaine  in  1990  sniffed  or  snorted  it  as  compared  with  31% 
who  smoked  it,!^  and  that  the  greatest  number  of  documented  crack  users  are 
White, ^*  the  "war  on  drugs"  has  been  disproportionately  targeted  at  inner  city  Black 
communities.  This  has  caused  an  overwhelming  number  of  prosecutions  directed 
against  the  31%  who  smoke  cocaine  in  crack  form,  resulting  in  a  vastly  dispropor- 
tionate number  of  African  Americans  convicted  and  incarcerated. 

A  Department  of  Justice  commissioned  study  on  federal  sentencing  policies  dis- 
closed that  between  1986  and  1990,  both  the  rate  and  average  length  of  imprison- 
ment for  federal  offenders  increased  for  Blacks  in  comparison  to  Whites,  and  that 
the  higher  proportion  of  Blacks  charged  with  crack  offenses  was  "(t)he  single  most 
important  difference  accounting  for  the  overall  longer  sentences  imposed  on  Blacks, 
relative  to  other  raciad  groups.'^"  The  study's  analysis  concluded  the  following: 

If  legislation  and  guidelines  were  changed  so  that  crack  and  powdered  co- 
caine traffickers  were  sentenced  identically  for  the  same  weight  of  cocaine, 
this  stud/s  analysis  suggests  that  the  BlarkAVhite  difference  in  sentences 
for  cocaine  trafficking  would  not  only  evaporate  but  would  slightly  re- 
verse.^^ 

IV.  The  Reasons  for  the  Distinction  Are  Unjustified 

Three  reasons  are  often  cited  for  the  gross  distinction  in  sentencing  between  pow- 
der and  crack  cocaine:  addictiveness  and  dangerousness,  violence,  and  accessibility 
due  to  low  cost.  All  of  these  reasons  fail  as  a  justification  for  the  100-to-l  ratio  in 
punishment  between  two  methods  of  ingesting  the  same  drug. 

A.  stiffer  penalties  for  crack  are  not  justified  because  of  dangerousness 

Disparate  treatment  in  sentencing  between  crack  and  powder  cocaine  users  is  not 
justified  on  the  basis  of  the  alleged  greater  dangerousness  of  crack. 

Cocaine  hydrochloride  (powder)  can  easily  be  transformed  into  crack  by  combining 
it  with  baking  soda  and  heat.  Thus,  to  apply  a  stiffer  penalty  between  cocaine  which 
is  directly  socd  as  crack  and  cocaine  which  is  sold  in  powder  form  but  which  can 
be  treated  by  the  consumer  and  easily  transformed  into  crack,  is  irrational.  Cocaine 
can  also  be  injected  by  dissolving  cocaine  powder  in  water  and  administering  it  in- 
travenously. The  effect  on  the  body  of  injecting  liquefied  cocaine  is  similar  to  the 
effect  of  smoking  crack  cocaine. i''  According  to  Dr.  George  Schwartz  an  expert  in 


i°See  U.S.  Sentencing  Commission,  Special  Report  to  Congress:  Cocaine  and  Federal  Sentenc- 
ing Policy,  February  1995,  p.  xi. 

"See  United  SUtes  Sentencing  Commission,  1992  Data  Files,  MONFY  92,  Table  31,  "Race 
of  Defendant  by  Drug  Type,"  October  1991  through  September  30,  1992. 

12 See  United  States  Sentencing  Commission,  Special  Report  to  Congress  p.  156,  and  Table  13, 
"Race  of  Drug  Trafficking  Defendants,"  October  1,  1992  through  September  30,  1993. 

^See  Bureau  of  Justice  SUtistics,  Dec.  1992,  supra  at  24. 

I*  See  National  Institute  for  Drug  Abuse  National  Household  Survey  on  Drug  Abuse,  Popu- 
lation Estimates  1991,  Revised,  Nov.  20,  1992,  Table  5-B,  5-C,  5-D. 

^See  U.S.  Department  of  Justice,  Office  of  Justice  Programs,  Bureau  of  Justice  Statistics, 
Sentencing  in  the  Federal  Courts:  Does  Race  Matter?  (Nov.  1993).  See  also  U.S.  Sentencing  Com- 
mission Special  Report  to  Congress,  pg.  162. 

i«W  at  2. 

i''The  onset  of  drug  effects  is  slowest  for  swallowing  and  sniffing  and  fastest  for  smoking  and 
injection.  Intravenous  injection  deposits  drugs  directly  into  the  blood  that  is  carried  to  the  brain. 
Drugs  inhaled  in  smoke  are  absorbed  by  blood  vessels  in  the  lungs  and  carried  to  the  brain. 
See  Bureau  of  Justice  Statistics,  supra  at  24. 
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emergency  medicine,  there  is  no  objective  scientific  data  to  support  a  suggestion 
that  crack  is  more  addictive  or  dangerous  than  powder.  In  fact,  he  explains,  from 
a  medical  standpoint,  cocaine  powder  is  a  much  more  dangerous  drug  because  three 
times  as  many  deaths  are  reported  from  snorting  cocaine.^*  Likewise,  from  a  public 
health  perspective,  injecting  cocaine  increases  the  threat  of  infections.^* 

B.  STIFFER  PENALTIES  FOR  CRACK  ARE  NOT  JUSTIFIED  BECAUSE  OF  VIOLENCE 

It  has  been  asserted  that  there  is  more  violence  associated  with  the  use  of  crack 
than  with  the  use  of  powder  cocaine.  There  is  no  evidence,  however,  that  such  vio- 
lence is  attributed  to  the  pharmacological  effects  of  smoking  crack.  Extrinsic  socio- 
economic factors  have  commonly  been  the  indicators  of  crime  and  violence  as  op- 
posed to  any  factors  intrinsic  to  crack.  A  report  issued  by  the  Department  of  Justice 
Bureau  of  Justice  Statistics  represented  that  the  connection  of  drug  use  with  crime 
"oversimplifies  their  relationship,"  and  that  "a  wide  range  of  psychological,  social, 
and  economic  incentives  can  combine"  to  produce  violent  crime.^" 

In  its  Report  to  Congress,  the  U.S.  Sentencing  Commission  stated: 

We  are  aware  that  a  host  of  social  maladies  have  been  attributed  to  the 
emergence  of  crack  cocaine,  such  as  urban  decay  or  parental  neglect  among 
user  groups.  After  careful  consideration,  the  Commission  majority  con- 
cluded that  increased  penalties  are  not  an  appropriate  response  to  many  of 
these  problems.  We  are  unable  to  establish  these  social  problems  result 
from  the  drug  itself  rather  than  from  the  disadvantaged  social  and  eco- 
nomic environment  in  which  the  drug  is  used.  We  note  that  these  problems 
are  not  unique  to  crack  cocaine,  but  are  associated  to  some  extent  with 
abuse  of  any  drug  or  alcohol.^i  (Emphasis  added.) 

C.  STIFFER  PENALTIES  FOR  CRACK  ARE  NOT  JUSTIFIED  BY  ITS  CHEAPNESS  AND 

ACCESSIBILITY 

During  debate  on  the  Anti-Drug  Abuse  Acts  of  1986  and  1988,  various  Members 
of  Congress  argued  that  crack  cocaine  must  be  eradicated  because  of  its  cheapness 
and  availability.22  The  fact  that  crack  is  cheaper,  however,  is  no  reason  to  target 
it  for  more  intrusive  sanctions.  To  apply  draconian  penalties  for  crack  cocaine  of- 
fenses on  the  basis  of  low  cost  discriminates  on  the  basis  of  class,  especially  in  light 
of  the  fact  that  powder  cocaine,  in  spite  of  its  higher  expense,  is  a  drug  abused  more 
in  this  country.^ 

Furthermore,  higher  penalties  for  crack  cocaine  guarantee  that  small  time  street 
level  users  in  inner  city  communities  will  be  penalized  more  severely  than  larger 
distributors  who  possess  powder  cocaine  before  it  is  transformed  into  crack.^-*  This 
typ>e  of  drug  abuse  policy  which  disproportionately  impacts  lower  income  people  and 
people  of  color  is  neither  logical  nor  effective.  The  following  quote  puts  it  succinctly: 
"The  discrimination  is  no  less  blatant  than  if  .  .  .  alcohol-related  offenses  were 
to  be  punished  more  severely  where  the  liquor  involved  was  inexpensive  and  more 
prevalent  in  minority  communities."  ^^ 


^^See  ProfTer  of  Drug  George  Schwartz,  attached  to  Defendant's  Motion  to  Declare  Provisions 
of  21  U.S.C.  844(a)  Unconstitutional,  United  States  v.  Maske.  Cr.  No.  92-0132-01  (TFH) 
(D.D.C.). 

^See  GAO/HRD-91-55FS  "Health  Consequences  and  Treatment  for  Crack  Abuse." 

^See  Bureau  of  Justice  Statistics,  Dec.  1992,  supra  at  2.  See  also  State  v.  Russell,  477  N.W. 
2d  886  (Minn.  1991),  at  890,  citing  Minnesota  Department  of  Public  Safety  OfTice  of  Drug  Policy, 
Minnesota  Drug  Strategy  1991,  p.  14. 

^^See  Statement  of  the  Commission  Majority  in  Support  of  Recommended  Changes  in  Cocaine 
and  Federal  Sentencing  Policy,  p.  4  (included  in  May  1,  1995  U.S.  Sentencing  Commission  sub- 
mission to  HouBe  and  Senate  Judiciary  Chairs). 

22  See  statement  of  Representative  Traficant,  132  Cong.  Rec.  H6519  (daily  ed.  SepL  10,  1986). 
See  also  statement  of  Representative  Young  of  Florida,  132  Cong.  Rec.  H6679  (daily  ed.  SepL 
11,  1986);  sUtement  of  Representative  DeWine  of  Ohio,  134  Cong.  Rec.  H7074-02  (daily  ed. 
Sept.  7,  1988). 

"See  Bureau  of  Justice  Statistics,  Dec.  1992,  supra,  at  24. 

24 See  U.S.  Sentencing  Commission  Special  Report  to  Congress;  Cocaine  and  Federal  Sentenc- 
ing Policy,  February  1995,  p.  xii-xiii. 

2*  See  'The  Sentencing  Commission's  Wise  Crack  Amendmente:  Still  Tough,  but  No  Added 
Punishment  for  Race  and  Poverty,"  by  H.  Scott  Wallace,  National  L^al  Aid  and  Defender  Asso- 
ciation, May  5,  1995. 
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V.  Recent  Legislative  History 

In  the  103rd  Congress,  Representative  Charles  Rangel  (D-NY)  introduced  H.R. 
3277  to  eliminate  the  disparity  and  make  the  sentences  of  those  convicted  of  crack 
cocaine  offenses  equivalent  to  the  current  sentences  for  powder  cocaine.  This  legisla- 
tion was  later  incorporated  into  The  Crime  Prevention  and  Criminal  Justice  Re- 
form Act"  (H.R.  3315)  introduced  in  the  103rd  Congress,  and  was  offered  by  Rep. 
William  Hughes  (D-NJ)  as  an  amendment  to  "The  Violent  Crime  Control  and  Law 
Enforcement  Act"  (H.R.  3355).  The  original  Hughes  amendment,  however,  was  re- 
placed with  a  provision  adopted  unanimously  by  the  U.S.  House  of  Representatives 
and  later  signed  by  President  Clinton  as  part  of  the  1994  Crime  Bill.  The  provision 
directed  the  Sentencing  Commission  to  study  the  issue  and  submit  a  report  to  Con- 
gress on  the  differing  penalty  levels  between  powder  and  crack  cocaine  by  the  end 
of  the  year.  Congressman  Rangel  reintroduced  the  "Crack-Cocaine  Equitable  Sen- 
tencing Act"  as  H.R.  1264  in  the  104th  Congress. 

VL  Action  by  the  U.S.  Sentencing  Commission 

After  meticulously  examining  the  facts  surrounding  the  disparity,  the  Sentencing 
Commission  on  February  28,  1995  issued  its  Special  Report  to  Congress  on  "Cocaine 
and  Federal  Sentencing,"  unanimously  agreeing  that  the  disparity  was  far  too  great 
and  should  be  reconsidered.  The  Commissioners,  however,  at  that  time  declined  to 
submit  specific  recommendations  to  Congress  as  to  what  the  ratio  should  be,  stating 
that  it  would  do  so  by  May  1996.  The  Commission  subsequently  resolved  to  move 
that  date  up  one  year  and,  on  May  1,  1995,  transmitted  to  Congress  an  amendment 
to  its  sentencing  guidelines  to  equalize  the  penalties  between  crack  and  powder  co- 
caine. The  Commission  also  recommended  that  Congress  equalize  the  statutory  co- 
caine penalties.  (The  guideline  amendment  will  go  into  effect  November  1,  1995,  un- 
less Congress  opposes  it.)  The  Commission  also  submitted  to  Congress  proposed  leg- 
islation, (The  Cocaine  Penalty  Adjustment  Act  of  1995)  to  harmonize  the  crack  pen- 
alW  statutes  with  the  guideline  amendments. 

The  Commission's  bill  essentially  parallels  the  Rangel  bill.  It  is  important  to  note 
that  the  Commissioners  unanimously  agreed  that  the  penalty  for  simple  possession 
of  crack  and  powder  cocaine  be  equal.  The  majority  prevailed  that  the  penalty  for 
trafhcking  should  be  equal  as  well.  The  only  dissenting  Commissioner  to  provide  an 
alternative  ratio  stated  that  a  five-to-one  ratio  "may  be  a  good  starting  point  for 
analysis  ."26 

VII.  Department  of  Justice  Opposition 

The  Department  of  Justice  has  opposed  the  Commission's  recommended  changes 
and  has  vowed  to  lobby  against  them.  One  of  the  Department's  stated  arguments 
is  that  the  distribution  of  crack  to  the  "most  vulnerable  members  of  society 
contribute[s]  heavily  to  the  deterioration  of  neighborhoods  and  communities."^ 
While  there  is  no  question  that  the  drug  trade,  particularly  crack  has  wreaked 
havoc  in  communities  across  this  country,  the  Commission  has  already  adequately 
addressed  the  concern  of  any  increased  violence  by  adding  enhancements  to  the  sen- 
tences of  those  persons  involved  in  aggravating  circumstances  surrounding  drug 
deals;  such  as  the  use  of  a  weapon,  assault,  coercion,  drive-by  shootings,  or  gang 
activity,  to  name  a  few. 

Indeed,  a  Table  compiled  by  the  Commission  estimating  what  the  average  sen- 
tences for  powder  and  crack  offenses  would  be  under  a  one-to-one  ratio  produced 
some  interesting  results.  Despite  equalization  of  the  base  sentences,  the  Table  dem- 
onstrates that  many  of  those  convicted  of  crack  cocaine  offenses  will  nevertheless 
serve  much  longer  prison  terms  than  those  convicted  of  powder  cocaine  offenses  be- 
cause of  the  enhancements  for  aggravating  factors  such  as  violence  or  weapons  use. 
The  Commission  emphasized: 

(E)qualizing  the  quantity  ratio  between  crack  and  powder  cocaine  will  not 
result  in  equal  sentences  for  crack  and  powder  cocaine  offenders  who  differ 
in  relevant  wavs.  Commission  analysis  shows  that,  under  the  amended 
guidelines,  crack  offenders  will  receive  sentences  that  are,  on  average,  gen- 


^See  View  of  CommisBioner  Goldsmith  Dissenting,  In  Part,  From  Amendnrient  Five  and  Re- 
lated Legislative  Recommendation  (included  in  May  1,  1995  U.S.  Sentencing  Commission  sub- 
mission to  House  and  Senate  Judiciary  Chairs). 

^''See  Letter  to  The  Honorable  Al  Gore,  President,  U.S.  Senate,  from  Kent  Markus,  Acting 
Assistant  Attorney  General,  Odice  of  Legislative  Adairs,  U.S.  Department  of  Justice,  May  12, 
1995.  p.  1. 
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erally  at  least  twice  as  long  as  powder  cocaine  offenders  involved  with  the 
same  amount  of  drug.2» 

The  Commission's  penalty  enhancement  approach  is  rational,  as  it  directly  ties  in- 
creased sentences  to  the  severity  of  the  olTense,  as  opposed  to  sentences  which  paint 
every  defendant  convicted  of  a  crack  cocaine  offense  with  the  same  broad  brush. 

These  results  should  serve  to  alleviate  any  apprehension  Congress  or  the  Depart- 
ment of  Justice  may  have  about  fully  endorsing  the  Conunissions  recommendations. 

VIII.  Conclusion 

In  sum,  the  U.S.  Sentencing  Commission  was  created  by  Congress  as  an  inde- 
pendent agency  in  the  judicial  branch  with  responsibility  to  advise  Congress  on  sen- 
tencmg  policv.  The  members  of  the  bipartisan  Commission  are  confirmed  by  the 
Senate  and  have  to  have  demonstrated  expertise  in  the  field  of  criminal  justice. 
Congress  must  not  micromanage  the  agency  of  experts  which  has  done  exactly  what 
the  1994  crime  bill  directed  it  to  do:  analyze  and  report  on  the  differing  p)enalties 
for  crack  and  powder  cocaine  ofienses  and  to  provide  recommendations  for  retention 
or  modification  of  these  differences.  Congress  should  put  politics  aside  and  accept 
the  advice  of  the  experts  it  directed  to  advise  them  on  this  issue. 


^See  Statement  of  the  Commission  Majority  in  Support  of  Recommended  Changes  in  Cocaine 
and  Federal  Sentencing  Policy,  (included  in  U.S.  Sentencing  Commission  May  1,  1995  submis- 
sion to  House  and  Senate  Judiciary  Chairs). 
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